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The United States Supreme Court, through 
Chief Justice Fuller, has ordered thatjthe con- 
sideration of the petition for a rehearing in 
the income tax case would be reserved until 
May 6th, at which time a full bench is ex- 
pected and in that event two of counsel on a 
side will be heard. The action of the court 
in hearing argument on motion for rehearing 
is unprecedented in its history and illustrates 
the fact that the august tribunal does change 
its rules under varying conditions or in spe- 
cial cases. Years ago the court knew no 
such thing as a petition for rehearing. In 
1863, in the case of Brown v. Morgan, a mo- 
tion was made to reform a decree of the court, 
which was in effect a petition for rehearing, 
and on that occasion counsel were heard. 
Subsequently thereto, but infrequently, mo- 
tions or petitions for rehearings occurred, 
but they were always frowned upon, and in 
1869 the court established the law in relation 
thereto. This was in the case of Walker v. 
Public Schools of St. Louis; the court there 
said that ‘‘where the court éf its own motion 
did not direct a rehearing of the argument it 
would be in order for counsel to present a 
petition therefor, without argument, together 
with a brief, setting forth the grounds upon 
which the petition was asked.’’ It is under- 
stood that the decision of the court to depart 
from its almost unbroken custom is due to 
the appreciation which the members have of 
the vast importance of the income tax cases, 
and to their desire to have it understood that 
they are not disposed to place any obstacles 
in the way of the fullest possible presenta- 
tion of the case. It is expected that in the 
event of a full bench, the whole question as 
to the constitutionality of the income tax law 
will be reopened. 


The Supreme Court of Iowa in the recent 
case of Mentzer v. Western Union Telegraph 
Company, 62 N. W. Rep. 1, has concluded 
to follow what is known as the Texas rule of 
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damages for injuries to the feelings in actions 
for failure to deliver telegrams. It must be 
said that the opinion of the court by Deemer, 
J., presents as strong an argument in behalf 
of that conclusion as we have seen. After 
an exhaustive review of authorities he sums 
up and controverts the objections to allowing 
such damages in the following language : 


First. It is said that such suffering is speculative 
and remote. We have, as we think, answered this by 
showing that in actions of this kind it is direct and 
proximate to the wrong complained of. 

Second. It is urged that such damages are senti- 
mental, are vague and shadowy, and that there is no 
standard by which an injury can be justly compen- 
sated or approximately measured, This objection is 
answered if we find any case in which such damages 
are allowed, for if they may be allowed in one kind of 
ease they may in all, so far as this objection is con- 


“cerned. We have already seen numbers of cases, both 


from this and other States, wherein it is held that 
damages for mental suffering, independent of physical 
injury, may be recovered. It is conceded by counsel 
that damages can be recovered for mental suffering 
when accompanied by physical pain or bodily suffer- 
ing. If this be true, then let us ask how they can be 
any more accurately measured when so accompanied 
that when not. When it is once conceded that mental 
anguish can be considered, and compensation made 
therefor, then the objection last urged falls to the 
ground. 

Third. It is said there is no principle on which 
such damages can be recovered. We have en- 
deavored to show, to the best of our ability, that there 
is abundant authority to justify a recovery in such 
cases. 

Fourth. It iscontended that the rule opens up a 
vast and fruitful field for speculative litigation. We 
have endeavored to so guard and limit the rule that 
there may be no mistaking its operation and effect. If 
recovery is for breach of the contract, then it can only 
be had because of the subject-matter,—the fact that it 
is intelligence that is transmitted, and the feelings only 
affected. And, if the recovery is had because it is 
tort, then a somewhat similar limitation is made. 
which we have tried to make apparent. If, as thus 
limited, the rule opens up a vast and fruitful field of 
litigation, it is only because telegraph companies fail 
to do their duty. We cannot think that a rule which 
will tend to make telegraph companfes more careful 
inthe matter of delivering their messages will be 
fraught with such fearful results as counsel imagine. 
The single, plain duty of a telegraph company is to 
make transmission and delivery of messages intrusted 
to it with promptitude and accuracy. When that is 
done its responsibility is ended. When it is omitted, 
through negligence, the company should answer for 
allinjury resulting, whether to the feelings or the 
purse, one or both, subject to the proviso that the in- 
jury must be the natural and direct consequence of the 
negligent act. We cannot conceive of any danger in 
such arule. It seems to us to bein accord with the 
enlightened spirit of modern jurisprudence, and that 
in actual practice no evil can result therefrom. Juries 
may be prone, in cases of this kind, to place their 
estimates high; but the judge is ever present, with a 
restraining power, ample to prevent unconscionable 
and unjust verdicts. 
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NOTES OF RECENT DECISIONS. 


NEGLIGENCE—EvIDENCE—FELLOW-SERVANT 
—Train DispatcHER—ENGINEER.—In Balti- 
more & O. R. Co. v. Camp, 65 Fed. Rep. 
952, before the Circuit Court of Appeals for 
the Sixth Circuit which was an action against 
a railroad company for personal injuries re- 
sulting from the negligence of a telegraph op- 
erator inits employ, one of the issues was as to 
the negligence of the company in employing 
such operator, when he was known to be incom- 
petentand careless, or when his incompetency 
and carelessness might, with reasonable dili- 
gence, have been ascertained. It was held, that 
it was competent to show that such operator 
had been suspended a few months before for 
going to sleep while on duty, and also to show 
what the operator’s experience had been with 
other railroads. It was also held that a train 
dispatcher, who has complete control of the 
movements of all trains on a division of a 
railroad, is not a fellow-servant of the en- 
gineer of a train running on such division, 
either at common law, or under the statute 
(Act April 2, 1890, § 3) of Ohio providing 
that every person in the employ of a railroad 
company, actually having power or authority 
to direct or control any other employee, is 
not a fellow-servant, but a superior of such 
other employee and that a telegraph operator 
at a station on the line of a railroad, whose 
duty it is to receive telegraphic orders rela- 
tive to the movements of trains from the train 
dispatcher at another place, and commuicate 
them to the engineers and conductors of 
trains at his station, is not the superior, but 


the fellow-servant, of the engineers of a train | 


on such railroad, both at common law and 
under the statute of Ohio. 





CriinaL Law—Rare—Minor—Capacity 
to Commit.—By the common law of England 
a boy under 14 years of age cannot be con- 
victed of rape. In Hale’s Pleas of the Crown 
it is said that an infant under that age ‘‘is 
presumed in law to be unable to commit a 
rape and therefore, it seems, cannot be guilty 
of it; and though, in other felonies, malitia 
supplet etatem in some cases, * * * yet 
it seems, as to this fact, the law presumes 
him impotent, as well as wanting in discre- 
tion."” Volume 1, p. 629. This presump- 
tion of physical incapacity is based upon the 





fact that in England puberty is very seldom 
attained, among males, under that age. The 
age of puberty, however, is governed to a 
great extent by race and climate, and it is 
well known that in this country, and espe- 
cially in the southern part of it, instances of 
puberty among boys under 14 years of age 
are not uncommon. If the common law rule 
on this subject were adhered to in this State 
to the extent of treating the presumption as 
conclusive, it would afford immunity to a 
large number of persons capable of commit- 
ting rape, or who have actually committed it, 
and thus in many instances defeat the ends 
of justice. Therefore the Supreme Court of 
Georgia has held in the case of Gordon vy. 
State, that presumptively, a boy under the 
age of 14 years is physically incapable of 
committing the crime of rape, and hence it is 
incumbent upon the State to prove his ca- 
pacity, in order to warrant a conviction for 
the offense of assault with intent to commit a 
rape. The court cites People v. Randolph, 
2 Park Cr. R. 174; Heilman v. Com., 84 Ky. 
457, 1S. W. Rep. 731; Williams v. State, 14 
Ohio, 222; Wagoner v. State, 5 Lea, 352; 
and McKinney v. State, 29 Fla. 565, 10 
South. Rep. 732. In none of the States, how- 
ever, except Louisiana, has it been held that 
there is no presumption at all as to the in- 
capacity of boys under that age ; and the rea- 
son assigned for so holding in Louisiana is 
that in that State ‘‘a large majority of youths 
attain puberty before the age of fourteen 
years.’’ State v. Jones, 39 La. Ann. 935, 3 
South. Rep. 57. 





PRINCIPAL AND SuRETY — Bonp — PRINCI- 
PAL’s FarturE to Execute. — In Eureka 
Sandstone Co. v. Long, 39 Pac. Rep. 446, 
the Supreme Court of Washington considered 
the question whether the fact that the bond 
given by a contractor for the performance of 
his contract to build a public building is not 
signed by the contractor relieves the sureties 
thereon from liability. In a lengthy opinion 
the court holds that it does not, and that ma- 
terial men in an action to recover for materi- 
als furnished a contractor for the erection of 
a public building, may join as defendants the 
contractor and the sureties on his bond, 
though it was not signed by the contractor. 
Hoyt, C. J., dissents. The court cites [brig 
v. Scott, 5 Wash. 584, 32 Pac. Rep. 466; 
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State v. Bowman, 10 Ohio, 445; U.S. v. 
Linn, 15 Pet. 290; Cockrill v. Davie (Mont. ), 
35 Pac. Rep. 958; Tingley v. Boom Co., 5 
Wash. 644, 32 Pac. Rep. 737. 





CrounaL LAaW—ILLEGAL CoOHABITATION.— 
In Turney v. State, 29S. W. Rep. 893, it is 
beld by the Supreme Court of Arkansas that 
aman and woman, by stopping one night at 
a house on a transitory visit and assuming 
the marital relation are not guilty of illegal 


“cohabitation.’’ Wood, J., says: 

The defendant was convicted of the crime of illegal 
cohabitation. The proof showed that he and a cer- 
tain woman, traveling from Searcy county, stopped 
over night at the house of a lady in Marion county. 
They claimed to be husband and wife, and slept in 
the same bed. They were not married. The court 
instructed the jury that “if defendant, being at the 
house of Mrs. Wilson in company with Margaret Nel- 
son, falsely represented to Mrs. Wilson that Margaret 
Nelson was his wife, and obtained lodging in her 
dwelling house for one night by reason of said false 
representation, slept in her bed in said house with 
said Margaret Nelson, and you believe he had sexual 
intercourse with the said Margaret Nelson while in 
said bed, you will be authorized to believe they co- 
habited together as husband and wife, within the 
meaning of the statute.”?’ Proper exceptions were 
saved to this, and the defendant asked the court, in 
substance, to declare the opposite which was refused. 
Does the above instruction declare the law? ‘‘Co- 
habit” means ‘‘to dwell with; to dwell or live together 
as husband and wife.”? Webst. Dict. “To dwell” 
means ‘‘to abide as a permanent resident, or to in- 
habit it for a time; to live during a considerable pe- 
riod in a place; to have a habitation for some time or 
permanence; to be domiciled; to remain.” Jd. The 
law lexicographers define it ‘‘to dwell together in the 
same house; to live together as husband and wife; to 
live together in the same house, claiming to be mar- 
ried. Rap., Burr., Bouv., and Kinney, Law Dicts. 
verbo “cohabit.” In Calef v. Calef, 54 Me. 365, it is 
said: 

“The primary meaning of the word ‘cohabit’ is to 
dwell with some one, not merely to visit or see them, 
it includes more than that.”” In Com. vy. Calef, 10 
Mass. 158, itis said: ‘By cohabiting must be under- 
stood a dwelling or living together, not a transient 
and single unlawful interview.”? Mr. Bishop, in his 
work on Marriage, Divorce, and Separation, says: 
“To cohabit is to dwell together; so that matrimonial 
cohabitation is the living together of a man and a 
Woman ostensibly as husband and wife.” Section 
1669. And in a note to this section he approves 
ofthe definition given in Ohio v. Connoway, Tapp. 
”, where “cohabiting” is defined “as a living to- 
gether in the same house; a boarding or tabling to- 
gether, ‘carrying’ with it the idea of a fixed residence” 
in contradistinction to a mere traveling in company 
together. In an Indiana case, where the statute pro- 
hibits cohabiting in a state of adultery or fornication, 
the Supreme Court said: ‘To cohabit, in the sense 
ofthe statute, is for a man and woman to live to- 
gether in the manner of husband and wife. It im- 
Plies a dwelling for some period of time, and is to be 
Understood as something different from occasional, 
Wransient interviews for unlawful and illicit inter- 





course.” Jackson v. State, 19 N. E. Rep. 330. These 
authorities are in consonance with our own decisions 
upon the subject. Sullivan v. State, 32 Ark. 187; 
Taylor v. State, 36 Ark. 86. 

The mere stopping over one night at a house upon 
a transitory journey, and assuming the marital rel® 
tionship, for purposes of illicit sexual commerce, 
however scandalous and disgraceful from a moral 
standpoint, is not within the inhibition of our statute. 
Criminal statutes must be strictly construed. The 
term “cohabitation” has a definite legal signification, 
and, when used in criminal statutes, conveys the idea 
of living or dwelling together as husband and wife. 
Such conduct would be very convincing evidence if 
connected with other facts and circumstances going 
to show a degree of permanency or continuity in the 
ostensible relationship, but would not of itself ‘“‘au- 
thorize”’ the jury to convict of illegal cohabitation. 
Reversed, and remanded for a new trial. 





AprEAL—DOcCKETING—NEGLIGENCE OF OF- 
FICIAL.—The Supreme Court of Nebraska de- 
cides in Continental Building & Loan Ass’n 
v. Mills, 62 N. W. Rep. 478, that where a 
party free from fault or laches is prevented 
from having his appeal docketed in the Ap- 
pellate Court within the statutory period, 
solely through the neglect or failure of the 
proper officer to prepare the transcript of the 
proceedings, the law will not permit him 
thereby to be deprived of his appeal. Norval, 
C. J., says, after citing a number of Ne- 
braska decisions which establish the general 
doctrine that the provision of a statute limit- 
ing the time within which appeals must be 
taken is jurisdictional in its nature and that 
the courts cannot ordinarily enlarge or ex- 
tend the time for taking an appeal, says: 


We do not think that the decisions already men- 
tioned are decisive of the question, or if adhered to 
would deprive the plaintiffs in this case of an appeal. 
In each of the cases to which reference has been made 
the appellant was not diligent in prosecuting his ap- 
peal, and the delay in docketing the same was not 
attributable to any action, or want of action, on the 
part uf the appellee, or the trial court, or any officer 
thereof, but that the failure to file the appeal in the 
time limited by statute was the appellant’s own fault. 
Doubtless, the court cannot aid a party in fault or 
relieve him of the consequences of his own negligence. 
Clifford v. Railroad Co., Miller v. Camp, Tile Works 
v. Hall, Fitzgerald v. Brant, and Trust Co. v. Ayer 
expressly recognize the principle that a party will not 
be deprived of an appeal when it clearly appears that 
the failure to perfect the same in time is not attri- 
butable to his own laches or negligence, but is ocea- 
sioned by the default of the trial court or its officers. 
Thus in Tile Works v. Hall, supra, the court, in 
construing section 1011 of the Code, governing appeals 
from judgments before justices of the peace, uses this 
language: ‘‘No doubt, where due diligence is shown 
in demanding a transcript, and from any cause the 
trial court delays the delivery of the same for so long 
a time that it will be impossible to file it within the 
thirty days, the court will relieve the appellant, be- 
cause the fault is with the court.” Judge Elliot, in 
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his valuable work on Appellate Procedure, at section 
112 uses this language: ‘The rule that the court can- 
not enlarge the time for taking an appeal must be 
regarded as established, but the court may, neverthe- 
less, relieve a party in the proper case against fraud 
of accident. In relieving a party against fraud or 
accident, the court does not extend the time for tak- 
ing the appeal by breaking down the provisions of the 
statute limiting the time within which appeals must 
be taken. The principle applied is a familiar one, for 
it is very often applied to the statute of frauds and to 
the general statute of limitations. The fraud of a 
party will prevent him from taking advantage of 
either of the statutes named, and so it will in cases 
where the statute limits the time for taking appeals.” 
And the learned author at section 117 observes: “It 
is said, in general terms, by the authorities to which 
we have referred, and by many more, that the time 
for taking an appeal cannot be extended by agree- 
ment or by order of the court; but, as we have shown, 
this rule, general and firmly settled as it is, does not 
always preclude an appeal, and tothe instances upon 
which it doe» not fully uperate we add another ofa 
different natifre. Where the time is lost without the 
fault of the party, and solely by reason of the action 
or nonaction of the court, the statute does not operate 
because the loss of time is not attributable to the acts 
of the parties. The rule that the delay or wrong of 
the court shall not prejudice a party rests upon the 
maxim, ‘‘An act of the court shall prejudice no man.” 
Where, however, the fault of the party concurs with 
that of the court, the maxim will not prevail to save 
an appeal not taken within the time fixed by law.” 
The text is sustained by the decisions of the courts of 
other States. Fox vy. Fields, 12 Heisk. 81; Craddick v. 
Pritchett, 31 Ga. 357; Moyer v. Strahl,10 Wis. 74; 
Laymance v. Laymance, Peck. 21; Holt v. Edmond- 
son, 15 Lea, 476; Smythe v. Boswell, 117 Ind. 365, 20 
N. E. Rep. 263. 

The general doctrine above stated has been asserted 
and enforced in this court more than once. In Dob- 
son v. Dobson, 7 Neb. 296, a party was prevented 
from taking his appeal in time by reason of the ab- 
sence of the county judge from the county, before 
whom the cause was heard. Upon the return of the 
judge the transcript was made out and filed in the 
district, and on motion of the appellee the appeal was 
dismissed for the reason the same was not taken 
within the time required by statute. This court re- 
instated the appeal. In the syllabus it is stated that 
“where a party has been prevented from complying 
with the legal requisites to obtain an appeal, by the 
default or absence of the justice or judge of the 
court in which the cause is pending, and not by any 
default or laches on his part, the appeal may be taken 
and perfected after the expiration of the time limited 
by statute, and such appeal must be treated in the ap- 
pellate court as though it had been taken within the 
time prescribed by law.” Railroad Co. v. McPherson, 
12 Neb. 480, 11 N. W. Rep. 789, is quite in point. 
There certain real estate had been condemned by the 
railroad company for its right of way, and the dam- 
ages sustained by reason thereof were assessed by the 
commissioners appointed by the county judge for that 
purpose. At various times within 60 days after the 
filing of the award of the commissioners with the 
county judge the Jandowner notified said judge of her 
intention to prosecute an appeal to the District Court, 
and she tendered him the fees, and demanded a tran- 
script of the proceedings, but the county judge neg- 
lected and refused to furnish such transcript until 
after the expiration of the 60 days limited by law for 





perfecting the appeal. As soon as the transcript was 
procured it was filed with the clerk of the District 
Court. The appeal was dismissed, for the reason it 
was not filed in time, and subsequently it was rein- 
stated by the District Court. On review ofthe case 
this court said: “The petition and affidavits show 
diligenée on the part of the appellant, and that she 
made every effort to perfect the appeal within the 
time limited by statute, but was prevented by the neg- 
ligence or failure to perform his duty of the county 
judge. The case, therefore, falls within the rule laid 
down in Dobson v. Dobson, 7 Neb. 296, and is suffi- 
cient to entitie the party to an appeal.” In Parker y, 
Kuhn, 19 Neb. 396,27 N. W. Rep. 399, it is said: “It 
is a well-established rule that where an individual in 
the prosecution of a right does everything which the 
law requires him to do, and he fails to attain his right 
by the neglect or misconduct of a public officer, the 
law will protect him.” See also case fof Cheney y. 
Buckmaster, 29 Neb. 420, 45 N. W. Rep. 640. 





PARTNERSHIP—COLLECTION AGENCY—DrIs- 
SOLUTION—UsE oF Firm Name.—Where on 
the dissolution of a partnership conducting a 
collection agency, one member retains the 
right to use the firm name in the collection 
of all old claims, he may, in the name of the 
old firm, direct its correspondence to address 
all communications in regard to such matters 
to him, an employee, on engaging in business, 
may advertise himself as late ‘‘of’’ the firm 
by which he was employed, nothing appear- 
ing from the way the sign is painted that it 
will mislead the public, and thereby injure the 
firm. On,the dissolution of a partnership where 
the exclusive use of the firm name is vested 
in one partner, and the other may be enjoined 
from representing himself as its successor. 
When, in such a case, it is stipulated that all 
pending cases are to remain under the charge 
of one member, ‘‘subject to the right of the 
clients,’’ the other member will be enjoined 
from soliciting the clients to place the cases 
in his hands. These propositions of law were 
applied by the Supreme Judicial Court of 
Massachusetts in Hulbrook v. Nesbitt, 39 N. 
E. Rep. 794. Lathrop, J., says: 

The bill also alleges that the defendants are making 
an unwarranted use of the name of Farnsworth & 
Conant by displaying a painted sign upon their office 
in the following words: ‘Quimby and Nesbitt,” un 
derneath which names are the words, ‘Late of Farns- 
worth and Conant,” and still lower down the names in 
full of the two partners. This, so far as Nesbitt is 
concerned, is a right which he expressly reserved. 
As to Quimby, the bill alleges as follows: ‘That the 
said respondent Quimby has no right whatever to 
represent that he was ever of the firm of Farnsworth 
& Conant; that said Quimby was only an employee of 
the firm of Farnsworth & Conant, and has not now 


and never had, any right to represent himself other 
wise.” After Quimby left the firm of Farnsworth & 
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Conant he had undoubtedly a right to represent that 
he was formerly in the service of the firm. This right 
of a former partner and of a former employee is set- 


tled in many cases. The only ground for the inter- 
ference of a court of chancery in such a case is where 
the sign is painted in such a manner as to be likely to 
mislead the public; as in Hookham v. Pottage, 8 Ch. 
App. 91, where the defendant, who had been a part- 
ner with the plaintiff under the firm name of Hook- 
ham & Pottage, after the dissolution of the firm bya 
judicial decree which gave the business of the firm to 
the plaintiff, set up in the same business, and painted 
over the door the words, ‘‘S. Pottage, from Hookham 
and Pottage.”” The words “from” and “and” were 
in small capitals, and the other words in large capitals. 
Sir W. M. James, L. J., recognized the rule which we 
stated, and granted an injunction solely on the ground 
that the mode in which the defendant had placed the 
names over the door was calculated to deceive the 
public. See, also, Clark v. Leach, 32 Beay. 14, 18; 
Glenny v. Smith, 2 Drew. & S. 476, 479; Williams v. 
Osborne, 138 Law T. (N.S.) 498, 501; Hudson v. Os- 
borne, 39 Law. J. Ch. 79. Wedonot agree with the 
plaintiff’s contention that the use of the word “‘of” 
amounts to a representation that Quimby was a part- 
ner in the firm of Farnsworth & Conant. The words 
“ot” and “‘from”’ appear in the cases to be used indif- 
ferently as applicable either toa partner or an em- 
ployee. Thus, in Hookham vy. Pottage, the retiring 
partner described himself as ‘“‘from” the old firm, and 
in Foot v. Lea, 13 Ir. Eq. 484, an employee described 
himself as “of” the old firm, and an injunction was 
refused. There is nothing in the bill which shows 
that there was anything in the way the sign was 
painted to mislead the public. To avoid misappre- 
hension, it may be well to state that the court does 
not interfere to prevent the public from being mis- 
led, but ‘for the purpose of protecting the owner of 
atrade or business from a fraudulent invasion of 
that business by somebody else.’”?’ Levy v. Walker, 10 
Ch. Div. 436, 448. If whatis done tends to mislead 
the public, it naturally diverts customers from the 
shop of the person entitled to use the firm name, and 
so injures his business. 

The bill further alleges that the defendants hav; 
advertised, in substance, that they are the legal suc- 
cessors in fact of Farnsworth & Conant, in books, 
periodicals, and newspapers, and further contemplate 
to publish such advertisements. The defendants con- 
tend that they have aright to do so; but we are of 
opinion that they have not. It may be assumed that, 
if the instrument signed by Holbrook had said noth- 
ing about the firm name, the exclusive right to use 
this name would have vested in Nesbitt. Hoxie v. 
Chaney, 143 Mass. 592,10 N. E. Rep. 7138; Churton v. 
Douglas, Johns. Eng. Ch. 174. It may also be as- 
sumed that, inasmuch as Holbrook had only a one- 
half interest in the firm name when he reserved to 
himself the name of Farnsworth & Conant, he did not 
have thereafter the sole right to use that name. But 
in the instrument, signed by both the partners, Nes- 
bitt conveyed to the plaintiff ‘‘all his right and inter- 
est in the name Farnsworth & Conant,” with certain 
exceptions, which do not include the right to adver- 
tise that he was the successor of that firm. The name 
of an established firm is a part of the guod will of the 
firm, and this, by the contracts of the parties, vested 
exclusively in the plaintiff, with the exceptions above 
referred to. 
















FOREIGN CORPORATIONS—COMITY— 
DOING BUSINESS IN OTHER STATES 
—LICENSES — TAXATION — STATU- 
TORY CONDITIONS. 


That it is a fundamental principle that the 
laws of a State can have no binding force, 
proprio vigore, outside of the territorial lim- 
its and jurisdiction of the State enacting 
them and that the State can grant to no per- 
son the right to excercise a franchise in an- 
other State or country; that by comity pre- 
vailing among the States a corporation may 
transact business in another State, by usual 
agencies and make contracts authorized by its 
charter and enforce the same in such other 
State ; that a State may exclude foreign cor-. 
porations from its borders and that it may 
impose terms and conditions on such foreign 
corporation’s coming within the State to do 
business, and may revoke such ‘permission at 
pleasure, are principles and doctrines that 
need be but mentioned here. 

The question occurs: What is the ‘‘doing 
of business’’ in another State within the mean- 
ing of the statutes touching the subject? 
And what will be an interference with inter- 
state commerce? 

The cases of a corporation having an act- 
ual place of business within the State and 
there engaging in trade or entering into con- 
tracts, and of doing business by agents dis- 
tinctively within the State, and entering into 
contracts within the State, or affecting prop- 
erty wholly within the State, give no trouble 
for decision. But when the contract is made 
by correspondence, or in another State than 
the one questioning the transaction, but in- 
volves the shipping of goods into the latter 
State or the collection of the amount due 
therefor in the latter State by suit, and the 
like, and to determine whether a law in ques- 
tion affecting such transactions contravenes 
the federal laws or constitution, some diffi- 
culty is presented. 

What has been held not the doing of busi- 
ness.—1. It has been held that the prosecu- 
tion of a suit in a State is not the ‘‘doing of 
business,’’ within the meaning of the statute 
requiring a foreign corporation to have aknown 
place of business, and an authorized agent 


1 Morawetz Corp. § 500; Cowell v. Springs Co., 100 
U. S. 55; Christian Union v. Yount, 101 U. 8. 352; 
Doyle v. Cont’! Ins. Co., 94 U.S. 535, 


384 


VENTRAL LAW JOURNAL. 


No. 19 








thereat before doing any business.” Ithas been 
held that a foreign corporation, by doing a 
single act of business in one State, with no 
purpose of doing other acts there, does not 
begin or engage in business within the mean- 
ing of the usual inhibiting statutes.* Where 
a foreign corporation makes a loan, the agree- 
ment for the loan being made in another State 
and the securities delivered there, the trans- 
action will not be ‘‘doing business’? in Ar- 
kansas, and the land may be sold under the 
security. So, where a contract is executed 
in another State and valid there, it is valid 
everywhere. But the validity of the contract 
may not enable a corporation, a party there- 
to, to go into another State and bring suit in 
a State court, without complying with pre- 
scribed conditions before bringing suit. On 
this point, see below. 

2. The loaning of money and taking se- 
curity on land in Illinois, by foreign com- 
pany, seems to be considered [doing business 
in Illinois.’ Receiving lands in Illinois by 
devise and assertion of ownership, by suit or 
otherwise, is doing business in Illinois. The 
simple act of making a loan with mortgage 
security in Alabama, is doing business.’ But 
it is well maintained that the doing of busi- 
ness within a State should. be more than an 
occasional transaction, without intention of 
continuing, or occasional meetings of direct- 
ors or officers.® 

8. The following are some cases showing 
what will be considered interstate commerce, 
and some of the cases incidentally show what 
is considered doing business within a State 
by a foreign corporation or person. The 
sale of manufactures in one State to be de- 
livered in another is an act of interstate com- 
merce, not to be affected by laws of the lat- 
ter State requiring foreign corporations to 
have a place of business, and an agent (and 
the like) in the State precedent to doing 
business therein.’ A corporation dom- 


2 McCall v. Am. Freehold Land Co., 12 South. Rep. 
806 (Ala. 1893). 

3 Manufacturing Co. v. Ferguson, 113 U. S. 727; 
American, etc., Co. v. Moore, 2 Dak. 280. 

4 Scruggs v. Scottish-Am. Mfg. Co., 54 Ark. 566. 

5 Stevens v. Pratt, 101 Ill. 206; U.S. Mfg. Co. v. 
Gross, 93 Ill. 483. 

6 Female Academy v. Sullivan, 116 Ill. 375; Penn. 
Co. for Ins., etc., v. Bauerle, 143 Ill. 459. 

7 Farrior v. New Eng. Mfg. Co., 7 South. Rep. 200. 

8 N. Y. v. Horn, etc., Co., 105 N. Y. 76. 

9 Cook vy. Roman Brick Co., 12 South. Rep. 918 
(Ala. 1893). The above case involved the filling of an 





iciled in Kansas, through its commercial 
agents, sold and shipped goods to a point in 
Texas. Held, interstate commerce, and 
laws of Texas requiring copy of articles of 
incorporation to be filed before doing busi- 
ness, and agent to be appointed, are invalid 
and cannot operate to deprive corporation 
from bringing suit.! 

‘*A manufacturing corporation is connected 
with commerce, for, if it cannot sell, its out- 
put is worthless. Many manufacturing cor- 
porations would suspend business if their 
sales were limited to the States creating them. 
They are, then, in a measure connected with 
interstate commerce. But the business con- 
nected with commerce must be direct in or- 
der to work an inhibition of State action. It 
is not sufficient that the business is remotely 
or incidentally connected with interstate or 
foreign commerce. State legislation * * * is not 
invalidated by the commerce clause of the 
constitution, unless it directly affects com- 
merce.’ !! 

The restriction upon the State’s taxing, li- 
censing or placing conditions upon, or for- 
bidding foreign corporations from doing busi- 
ness within its borders, are valid, except 
where they interfere with foreign or inter- 
state commerce, or with corporations exclu- 
sively engaged in commerce, or which are in 
employ of the federal government, or would 
deprive the corporation of its property with- 
out due process of law. 

A tax on all drummers and persons not 
having a regular licensed house of business 
within the taxing district, offering or selling 
goods therein by sample, is void in so far as 
it applies to persons soliciting trade on be- 


order sent from Alabama for brick in another State, 
and suit to recover for purchase price. Gunn vy. 
White Sewing Mach. Co., 20 S. W. Rep. 591 (Ark. 
1892). 

0 Bateman vy. Western Star Milling Co., 20 S. W. 
Rep. 931 (Tex. 1892), citing on “interstate commercial 
transactions” within the meaning of the ‘“‘commerce 
clause,” the following: Paul v. Virginia, 8 Wall. 181; 
Robins v. Taxing Dist., 120 U. S. 489; Ferry Co. v. 
Pa., 114 U. 8.196; And opinion of Matthews and Blatch- 
ford, in Mfg. Co. v. Ferguson, 113 U. 8. 727; Crutcher 
v. Kentucky, 141 U.S. 47-62. Andas especially per- 
tinent to case, Mfg. Co. v. Hardee, 16 Pac. Rep. 605 
(N. M.); Ware v. Shoe Co., 92 Ala. 145, 9 South. Rep. 
136; Lyons-Thomas Hardw. Co. v. Reading Hardw. 
Co., 21S. W. Rep. 300 (Tex. 1893); American Starch 
Co. v. Bateman, 22 S. W. Rep. 771 (Tex. 1893). 

ll Gunn v. White Sewing M. Co., 20S. W. Rep. 591 
(Ark. 1892). 
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half of individuals or firms of other States.” 
Where agents in West Virginia were selling 
sewing machines manufactured outside the 
State, the tax was upheld, as applying to 
agents who had their goods with them; al- 
though if the goods had not been held to have 
reached their destination and become a part 
of the general property of the State, they 
would still be a matter of interstate com- 
merce.” A State law requiring persons, 
dealing with merchandise grown or manufact- 
ured without the State, to pay a license or 
tax while leaving sale of goods made within 
the State free, is void.“ Formerly, it seems 
to have been held that a tax on all such per- 
sons (drummers and traveling salesmen) sell- 
ing by sample goods wherever manufactured 
was valid, and the test was whether there 
was any discrimination ;" and so in many of 
the State courts. But the United States Su- 
preme Court now holds otherwise, and that 
it is settled that a State law exacting a li- 
cense within the State to solicit orders for 
persons or corporations residing in other 
States, though also applying to solicitors for 
citizens and domestic corporations as well, is 
unconstitutional and void.’ And the same 
would seem to be sustained by the earlier 
‘freight cases.’’'* No State can impose a 
license, tax or condition, under whatever 
form, which in effect and reality operates as 
a discriminating tax on interstate commerce. 
The tax will often thus be considered laid on 
the thing, rather than the person." Corpo- 
rations which are solely engaged in interstate 
(or foreign) commerce or which are in the 
employ of the federal government, cannot be 
limited or restricted by State legislation.” 
The limitations, therefore, upon the States as 


12 Robbins v. Shelby Taxing Dist., 120 U. S. 489; 
See, also, Corson v. Maryland, 120 U. S. 502. 

18 State v. Richards, 9S. E. Rep. 245 (W. Va.) 

14 Welton vy. Missouri, 91 U. S. 275; Van Buren v. 
Downing, 41 Wis. 122; Walling v. Michigan, 116 U. S. 
446. 

15 Machine Co. v. Gage, 100 U.S. 676. 

16 Singer Mfg. Co. v. Wright, 33 Fed. Rep. 121. 

7 Asher v. Texas, 128 U. S. 129; Leloup v. Mobile, 
127 U. S. 640; Robbins v. Shelby Taxing Dist., 120 U. 
S. 489. 

18 Freight Tax Case, 15 Wall. 232. See, also, W: lling 
v. Michigan, 116 U. 8. 446; Webber v. Virginia, 106 U. 
8. 844; Welton v. Missouri, 91 U.S. 275; Cooper Mfg. 
Co. v. Ferguson, 113 U. S. 727. 

19 LeLoup v. Mobile, 127 U. S. 640. 

°° Pembia Mining Co. v. Penna., 125 U. 8. 181; Man- 
ufacturing Co. v. Ferguson, 113 U.S. 727; Lumber 
Co. vy. Thomas, 11 S. E. Rep. 37 (W. Va.) 





to their powers to license or tax or prevent 
drummers, traveling salesmen and agents of 
foreign corporations or persons (for the law 
in this respect applies no more to such cor- 
porations than to citizens of other States) 
from soliciting orders and ‘‘doing business’’ 
to that extent, or by correspondence, are 
plain, where the exercise of such powers 
would be an attempt by the State to regulate 
interstate commerce. Moreover, such busi- 
ness by such corporations cannot be said 
properly to be the exercise of its corporate 
franchises in such State. 

The imposing of conditions which are con- 
stitutional is based and sustained upon prin- 
ciples distinguished from those giving rise to 
the limitations named in above paragraph.” 
Thus,a foreign mining company was not per- 
mitted to maintain an office in Pennsylvania, 
although such office would have afforded the 
corporation opportunity for sale of its for- 
eign products.” But even as to corporations 
engaged exclusively in commerce, the State 
may under its police powers make reasonable 
regulations, and impose reasonable taxes or 
licenses in support thereof.” 

It has been held that if a patentee (or his 
licensee or assignee) complies with the laws 
of congress as to patents, he may go into the 
open market anywhere within the United 
States and sell his property, and that he may, 
without restriction, transact business in any 
State which is connected with the manufact- 
ure, use or sale of the invention.“ But 
it has been held that the power granted 
to congress goes no farther than to secure to 
the inventor the right of property which must 
be used and enjoyed in each State according 
to the laws of such State.” And the distinc- 


21 Doyle v. Cont’l Ins. Co., 94 U. S. 535; Ducat v. 
Chicago, 10 Wall. 410, 48 Ill. 72; Paul v. Virginia, 8 
Wall. 168; Phila., etc., Assn. v. New York, 119 U. S. 
110; Home Co. v. Swigert, 104 Il}. 653; People v. Fire 
Assn., 92§N. Y. (811; Pheenix In-. Co. v. Welch, 29 
Kan. 672. 

22 Pembia Mining Co. v. Pa., 125 U. 8.185. See, 
also, Horn Silver Mining Co. v. N. Y., 148 U. S. 305. 

23 Fire Dept., etc., v. Helfenstein, 16 Wis. 136. 

24 See ex parte Robinson, 2 Biss. 309. This case in- 
volved only the sale of patent rights. Grover, etc., 
Machine Co. v. Butler, 53 Ind. 454. This was suit by 
foreign corporation, owner of patent, on note given 
for patented machine, and the court held that the law 
imposing conditions on foreign corporations had no 
application where it would interfere with constitu- 
tional power of congress ‘‘to promote the progress of 
science and the useful arts.” 

°5 Livingston v. Van Ingen, 9 Johns. 507. 
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tion is pointed out that tangible property and 
its use, coming into existence upon application 
of an invention or discovery for which letters 
patent have been granted, is, to the same ex- 
tent as any other species of property, subject 
within the several States to the control which 
they respectively impose in the legitimate ex- 
ercise of the powers over their purely do- 
mestic affairs.” 

Having now considered what is the doing 
of business within another State, and ascer- 
tained the limitations upon the the States’ 
power in the matter of interfering with inter- 
state or foreign commerce, or with a corpora- 
tion exclusively engaged in such commerce, 
or in the employ of the general government, 
the more important and practical question 
arises as to what are the effects upon the 
contract of a foreign corporation made by it 
while engaged in business, properly and 
strictly and as shown by the decisions above, 
and not having complied with valid conditions 
imposed by the State. The usual valid con- 
ditions are that the foreign corporation shall 
file copy of its articles of incorporation or 
charter, appoint an agent on whom service 
against the corporation can be made; take 
out a license or pay certain fees; before do- 
ing business or before bringing any action in 
State courts. 

As to validity of contracts: 1st. Where 
the statute expressly provides that, on non- 
compliance with the conditions, contracts of 
the corporation shall be void, the contracts 
will be held void.” 

2d. Where the statute does not expressly 
provide that, in cases of non-compliance, the 
contracts shall be void, and may or may not 
provide a pecuniary penalty, there will be 
found no uniformity in the State adjudicated 
cases ; and the decisions of a particular State 
will be conclusive as to the law of that State. 
This general subject is fully discussed and 
many authorities cited in case of Wright v. 
Lee, in the Supreme Court of South Dakota.” 

a. Ina number of States the courts hold 
that where the foreign corporation has not 
complied with the conditions, the contract 


2% Patterson v. Kentucky, 97 U. 
Telephone Co., 36 Ohio St. 296. 

27 Union, etc., L. Co. v. MeMillen, 24 Ohio St. 123; 
Northwestern, etc., Co. v. Bledsoe, 52 Ala. 5388; Clark 
v. Middleton, 19 Mo. 53. 

% Wright v. Lee, 55 N. W. Rep. 931 (S. D.); Wright 
v. Lee, 51 N. W. Rep. (S. D.) 


S. 501; State v. 





not being expressly declared void, the con- 
tract is valid.” 

b. While in others, where the situation is 
the same, that is, the contract not being 
expressly declared void, the courts hold the 
contract void.” 

In many of the above cases, the fact that a 
pecuniary penalty for non-compliance with 
requirements of the statute was provided, 
was considered of force in determining that it 
was the legislative intent that the contracts 
should not be invalid; in other cases the ab- 
sence of a provided penalty was considered 
important in determining that the contracts 
should be held void; while in other cases the 
contracts were held void, regardless of 
whether there was or was not a provided 
penalty.*! 

It is, of course, not competent for the 
legisiature of one State to declare that its 
citizens shall not be allowed to make such 
contracts as they please out of the State.” 

Requirements upon foreign corporation to 
comply with conditions before bringing suit 
in State court. 

1. Such conditions are upheld. 

a. It is well settled that corporations are 
not ‘‘citizens’’ within the United States con- 
stitution entitling them to privileges and im- 
munities as citizens of the several States.*® 

b. That a foreign corporation not comply- 


22 Lumber Co. v. Thomas, 383 W. Va. 566: Clark ¥. 
Middleton, 19 Mo. 58; Columbus Ins. Co. v. Walch, 18 
Mo. 229; Dearborn Foundry Co. v. Augustine, 5 
Wash. St. 67; Washburn Mills Co. vy. Bartlett, 54 N. 
W. Rep. 544 (N. D.); Wright v. Lee, 55 N. W.Rep. 931 
(S. D.) 

% Barber v. Boehm, 21 Nebr. 450; Cin., etc., Co. v. 
Rosenthal, 55 Ill. 90; Pierce v. People, 106 Ill. 11; 
Woods v. Armstrong, 54 Ala. 150; Dudley v. Collier, 
87 Ala. 481; Chicago Life Ins. Co. v. Auditor, 101 Ill. 
82; Inre Comstock, 3 Sawy. (C. C.) 218 (Oregon); 
Semple v. Bank, 5 Sawy. (C. C.) 88 (Oregon); Bank 
v. Page, 6 Oregon, 431; Hachney v. Lary, 12 Or. 40; 
Etna Ins. Co. vy. Harvey, 11 Wis. 394; Thorne y. Trav- 
ellers Ins. Co., 80 Pa. St. 15; Insurance Co. v. Thomp- 
son, 46 Ind. 44; Am. Ins. Co. v. Pressell, 78 Ind. 442; 
Ins. Co. v. Stoy, 41 Mich.. 385; Lycoming Ins. Co. v. 
Wright, 55 Vt. 526; Williams v. Cheney, 3 Gray, 215 
(Mass.); Franklin Ins. Co. v. Packet Co., 9 Bush, 590 
(Kentucky); Cary, ete. Co. v. Thomas, 22S. W. Rep. 
743 (Tenn.); Stevenson v. Ewing, 87 Tenn. 50. 

31 See, Wright v. Lee, 55 N. W. Rep. 931 (S. D.); 
Woods v. Armstrong, 54 Ala. 150; Pierce y. State, 106 
Ill. 11. 

32 Lamb v. Barton, 7 Biss. 315. 

33 Manufacturing Co. v. Ferguson, 113 U.S. 727; 
Phila. Fire Assn. v. New York, 119 U.S. 110; Paul v. 
Virginia, 8 Wall. 177. 
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ing with conditions shall not bring suit is 
valid.** 

The prohibition not todo business or not to 
bring suit, until compliance, is in abatement ; 
and after compliance, suit may be brought, 
though the cause of action arose prior to such 
suit (and the suit may then be maintained 
unless the contract itself is held void. )* 

2. But a condition that a foreign corpora- 
tion shall submit itself to the State courts and 
not remove causes to United States courts is 
held invalid so far as excluding it from making 
such removal or requiring such submission,® 
though Michigan endeavors to hold to the 
contrary.” It is to be noted, however, that 
while the foreign corporation may disregard the 
statute as toremoval of causes or submitting it- 
self exclusively to the State courts, as invalid, 
yet the portion of the statute inflicting a pen- 
alty or a consequence may be valid.** And if 
the corporation complies with unconstitutional 
provision, it has been held that it will be 
estopped from raising the question of uncon- 
stitutionality.™ 

1. As to taxation proper (and not as a 
mere license for privilege of doing business) 
of the personal property of a foreign corpora- 
tion there is little or no difficulty in arriving 
at what isthe law. Generally speaking, it is 
said that personal property has its situs at the 
domicile of the owner. But for the purpose 
of taxation it may be separated from the 
owner and come under the jurisdiction of 
another State, under the protection of whose 
laws the property is.” Thatis, it is within 
the power of the State to regard the situs of 
such property, within its own borders whether 
fixed or movable, as being within such bor- 
ders regardless of the domicile of the owner." 
The limitations upon the above arise as to 
property which is so a part of interstate com- 

34 New Hope, ete. Co. v. Poughkeepsie Silk Co., 25 
Wend. 648; Erie Ry. Co. y. State, 31 N. J. L. 531. 

% Utley v. Clark, ete. Co., 4 Colo. 369; Singer Mfg. 
‘Co. v. Brown, 64 Ind. 548; Mechanic’s Mill Co. v. 
Denny Hotel Co., 32 Pac. Rep. 1073 (Wash.) ; National, 
etc. Ins. Co. v. Pursell, 10 Allen (Mass.), 231. 

36 Doyle v. Cont’! Ins. Co., 94 U. S. 535; Barron v. 
Burnside, 121 U. 8. —. 

37 Home Ins. Co. v. Daus, 29 Mich. 238. 

38 Doyle v. Cont’! Ins. Co., 94 U. S. 5385; Ducat v. 
Chicago, 10 Wall. 410; Ins. Co. v. Morse, 20 Wall. 445. 

388 People v. Fire Assn., 92 N. Y. 311 (326). 

40 Tappan v. Bank, 19 Wall. 490; Graham v. St. 
Joseph, 67 Mich. 652; Pullman’s Pal. Car Co. v. Pa., 
141 U.S. 18. 

41 St. Louis v. Ferry Co., 11 Wall. 423; Pullman’s 
Pal. Car Co. y. Pa., supra. 








merce that the State cannot interfere with it. 
As to tangible and fixed property within the 
State, it is plain the same may be taxed.” 
The domicile of a corporation is exclusively 
within the State creating it. So the propor- 
tion of capital stock of foreign corporations 
doing business in a State represented by its 
capital invested there is liable to taxation.“ 
So a tax on gross receipts is not a tax on in- 
terstate commerce.” 

In regard to goods coming from another 
State for sale, or in consequence of a sale, 
and having reached their destination and be- 
come a part of the general property, they are 
subject to regulations and taxes same as 
other property, but no discrimination can be 
made against them by reason of their extra- 
state origin.“ With regard to goods shipped 
from a State, they may in general be said to 
be within the jurisdiction of such State for 
taxation, etc., and nota part of interstate 
commerce, until actually shipped or in hands 
of a common carrier for transportation to 
another State or started on a continuous jour- 
ney suchas will take them without the State.“ 
Goods destined for points without the State 
and temporarily detained en route retain their 
character as a part of interstate commerce. 

2. As to taxation inthe nature of licensing 
a foreign corporation or as a condition of do- 
ing business, or in reasonable exercise of 
police powers, it may be said that such taxa- 
tion is valid, unless the same is an interference 
with interstate commerce; and the fact that 
taxation of this character is not uniform will 
not invalidate it.” 


Peoria, Illinois. Newton WYETH. 


42 Gloucester Ferry Co. v. Pa., 114 U. S. 196; Rail- 
road Co. v. Md., 21 Wall. 456. 

43 B.& O. R. R. v. Glenn, 28 Md. 287. 

44 Pullman P. C. Co. v. Com., 107 Pa. St. 156; Att’y 
Gen’l v. W. U. T. Co., 125 U. 8. 530. 

45 Phila., ete., R. Co. v. Com. 15 Wall. 232; W. U. 
Tel. Co. v. Mayer, 28 Oh. St. 521. 

46 Machine Co. v. Gage, 100 U. S. 676. 

47 Coe v. Errol, 116 U.S. 517. 

4% D. & H. C. Co. v. Com. (Pa.) 17 Atl. Rep. 175. 

49 Fire Dept. v. Helfenstein, 16 Wis. 136; W. U. Tel 
Co. v. Lieb, 76 Ill. 172; Ducat vy. Chicago, 10 Wall. 
410; Liverpool Ins. Co. v. Mass., 10 Wall. 566; W. U. 
Tel. Co. v. Meyer, 28 Oh. St. 521; Att’y Gen’l v. Bay 
State Mining Co., 99 Mass. 148; Doyle v. Cont’! L. Ins. 
Co., 94 U. 8. 585; British, ete. Ins. Co. v. Comm’rs, 31 
N. Y. 32. 
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GUARANTY—ACCEPTANCE. 


EVANS V. McCORMICK. 


Supreme Court of Pennsylvania, April 1, 1895. 

One who, in response to a telegram from the seller 
as to whether he will guaranty the payment of the 
price of goods sought to be purchased by another, 
answers that he will, is not liable for such price un- 
less notified of the acceptance of his guaranty. 


Action by T. G. Evans & Co. against C. 8. Mc- 
Cormick ona contract of guaranty. Judgment, 
ona compulsory nonsuit, was rendered for de- 
fendant. Arule to take off the nonsuit was dis- 
charged, and plaintiffs appeal. Affirmed. 

The following is the opinion of the trial judge: 

“The cause of action was the alleged guaranty 
of C. S. McCormick, the defendant. Plaintiffs 
were in the wholesale crockery and queensware 
business at Pittsburgh, Pa. Early in July, 1889, 
they received an order for certain goods from 
Mrs. S. M. Bierly, of Du Bois, Pa. Their travel- 
ing salesman had taken the order from Mrs. 
Bierly, at Du Bois. Notsatistied of Mrs. Bierly’s 
solvency, before proceeding to fill the order they 
telegraphed defendant, at Lock Haven, as fol- 
lows: ‘Pittsburgh, Pa.,12. 2-13-99. C. S. Me- 
Cormick: Bierly’s purchases amount to about 
seven hundred dollars. Will you guaranty pay- 
ment? T. G. Evans & Co.’ To which defendant, 
three days latter, wired the following answer: 
‘Lock Haven, Pa., 16. 2-16-89. T. G. Evans & 
Co., 213 Market St., Pgh.: I will guaranty pay- 
ment of Bierly bill. C. 8S. McCormick.’ Just 
what led to this inquiry, does not appear. Upon 
receipt of McCormick’s telegram, and on the 
strength of the alleged guaranty, plaintiffs shipped 
the goods ordered,—some to Mrs. Bierly, and 
some to McCormick, at Du Bois. All were re- 
ceived by Mrs. Bierly. On plaintiffs’ book of 
original entry, some of the goods were charged 
to Mrs. Bierly, and some to McCormick. On their 
ledger, all were charged to McCormick. Because 
no notice had been given to McCormick of the 
acceptance of his guaranty, and that the goods 
had been sold on the strength of the same, plaint- 
iffs were nonsuited. 

“The decisions leave no room for doubt that, 
except in ‘cases of absolute guaranty, accepted 
when given,’ notice of acceptance is necessary to 
fix the liability of the guarantor. Gardner y. 
Lloyd, 110 Pa. St. 278, 2 Atl. Rep. 562, and cases 
there cited. It is contended by counsel, however, 
that, ‘if the guaranty is made at the request of 
the guarantee, it then becomes the answer of the 
guarantor to a proposal made to him, and its de- 
livery to and for the use of the guarantee com- 
plete the communication between them, and con- 
stitutes a contract.’ As authority for this posi- 
tion, Davis v. Wells, 104 U.S. 159, and Machine 
Co. v. Richards, 115 U. S. 524,6 Sup. Ct. Rep. 
173, are cited. These cases do so hold, although 
the decisions turned onother points. Looking to 
our own decisions, we find a different doctrine 





held injKay;,v. Allen, 9 Pa. St. 320. It was argued 
by counsel ‘that a precedent request by the cred- 
itor to the party subsequently offering the guar- 
anty was equivalent to notice of acceptance.’, Mr, 
Justice Bell, delivering the opinion of the court, 
could find no warrant for any such view. In re- 
jecting the proposition he reasons as follows: ‘In- 
deed it is difficult to imagine how a precedent 
request alone can supply the place of subsequent 
notice, since, after request made, and proffer of 
guaranty, the merchant may refuse the credit or 
advance craved, and, without notice,jthe surety 
cannot know whether he has or not. So‘far fis 
this insisted on that it is said, without notice 
there can be no contract, for, like all other con- 
tracts, that of guaranty requires both a proposal 
and acceptance thereof.’ This doctrine was dis- 
tinctly recognized and reaffirmed in Gardner y. 
Lloyd, supra, decided since the ca: + in 104 U.S. 
Mr. Justice Green quoting the very language of 
Judge Bell. The reasoning of the Supreme Court 
of this State is convincing, while for the doctrine 
of the United States Court no reason is offered, 
and we feel bound to follow the decisions of our 
own courts. In the case at bar, the most that can 
be said for plaintiffs is that their telegram was a 
precedent request which was followed by a sub- 
sequent offer of guaranty from the defendant. De- 
fendant was entitled to notice before he could be 
held on his guaranty. To my mind, plaintiffs 
have not made a better, if indeed so good, a 
showing as did Coe in ois case against Buehler, 
reported in 110 Pa. St. 366, 5 Atl. Rep. 20. There 
the guarantor signed the guarantee at the in- 
stance of the agent of the guaranty. The con- 
tract guarantied, though executed by the debtor, 
had not yet been signed by the guarantee. It was 
executed by him soon afterwards, but no notice 
thereof was given to the guarantor. The Su- 
preme Court held that absence of notice of ac- 
ceptance was fatal, and sustained a judgment of 
nonsuit. This isin harmony with the unbroken 
line of decisions preceding it, and is conclusive 
of the question under consideration. 

‘Tt is urged that there is testimony from which 
the jury could find that defendant was interested 
in Mrs. Bierly’s purchase; that the goods were 
in fact bought for him. We do not think so. 
Joseph Bensinger, the tenant of the hotel under 
McCormick and Seener, says he purchased from 
McCormicka one-half interest in these goods on 
December 13, 1889. This was ten months after 
the sale to Mrs. Bierly. It was not shown how 
McCormick came by this one-half interest, or that 
he knew where the goods came from. The fair 
and natural presumption would be that he bought 
from Mrs. Bierly. There is nothing in plaintiffs’ 
testimony to show that McCormick ever, prior to 
the bringing of this suit, had knowledge that 
Evans & Co. had sold the goods in question, or 
any other goods, to Mrs. Bierly. Plaintiffs coulé 
have shown how this was, and it was their duty 
to do so. They seek to recover from McCormick, 
not as the original debtor, but as surety. ‘In all 
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cases when a plaintiff seeks to make one man lia- 
ble for the debt of another, the case must be plainly 
made out. Every ambiguity in the evidence 
weighs in favor of the defendant.’ Kellogg v. 
Stockton, 29 Pa. St. 460.”’ 

PER CURIAM. The only error properly as- 
signed is the refusal of the court below to take off 
the judgment of nonsuit. For reasons given by 
the learned president of the eighth judicial dis- 
trict, who specially presided at the hearing, we 
are satified that the rule to take off the compul- 
sory nonsuit was rightly discharged. The judg- 
ment is affirmed on his opinion. 


Nore.—The law is well settled that where the 
guaranty is of a debt which is to be subsequently 
created, and the guarantor cannot know beforehand 
whether he will be liable or not, or to what extent, 
notice of acceptance of the guaranty must be given to 
the guarantor within a reasonable time. 9 Amer. & 
Eng. Encyclopedia of Law, p. 78. This rule applies 
only where the instrument creating the guaranty is 
merely an offer or proposal and an acceptance is nec- 
essary to that mutual assent without which there can 
be no contract. Thusin Davis Sewing Mach. Co. v. 
Richards, 115 U. S. 524, an agreement in writing be- 
tween a manufacturing company and its agent for a 
certain district, by which it agreed to sell him its 
goods at certain prices, and he agreed to sell the 
goods and pay it those prices, was signed by the 
agent. A guaranty of his future performance of his 
agreement was signed by another person on the same 
day and delivered by the guarantor tothe agent. The 
agreement and guaranty were delivered by the agent 
to an attorney of the company, who two days after- 
ward wrote under the guaranty his certificate of the 
sufficiency of the guarantor and forwarded the agree- 
ment and guaranty to the company which thereupon 
signed the agreement but gave no notice to the guar- 
antor of its signature to the agreement or acceptance 
of the guaranty. It was held by the Supreme Court 
of the United States that the contract of guaranty was 
not complete and the guarantor was not liable for the 
price of goods sold by the corporation to the agent 
and not paid for by him. See, also, Davis v. Wells, 
104 U. S. 159: Woodstock Bank v. Downer, 27 Vt. 539; 
Walker v. Forbes, 25 Ala. 189; Bell v. Keller, 13 B. 
Mon. (Ky.) 381; Parkman vy. Brewster, 15 Gray 
(Mass.) 271; Newman v. Streator Coal Co., 19 Ill. App. 
594. In Milroy v. Quinn, 69 Ind. 406, the court held 
that in case of a collateral guaranty of a debt to be 
created of an amount uncertain, variable and unas- 
certainable at the time, the guarantor is not liable 
without notice of acceptance within a reasonable time, 
nor without notice of the principal’s default. See on 
subject of notice of acceptance, Thompson v. Glover, 78 
Ky. 193; Taylor v. Shouse, 73 Mo. 361; Platter v. 
Green, 26 Kan. 252; Wells v. Ross, 77 Ind. 1; Singer 
Manuf. Co. vy. Little, 56 Iowa, 601; Wilcox v. Draper, 
12 Neb. 1388; Crittenden v. Fiske, 46 Mich. 70; Snyder 
v. Click, 112 Ind. 298. In Newbury Bank v. Sinclair, 
60 N. H. 100, it was held that under a written guaranty 
to be responsible for indebtedness incurred before a 
certain day, notice of acceptance and of default is un- 
necessary. See also Bright v. McKnight, 1 Sneed, 158; 
Yancey v. Brown, 3 Sneed (Tenn.), 89. Where there 
isan express consideration stated in the instrument 
as paid by the guarantee to the guarantor, the guar- 
anty is binding on delivery without notice of accept- 
ance. Davis v. Wells, 104 U.S. 159. 





Some Late Decisions on the Subject.—An offer to 
guaranty the payment for goods to be sold to a third 
person does not become a complete contract, so as to 
bind the guarantor, until the guarantee has given no- 
tice to the guarantor of his acceptance of the guar- 
anty, and has extended credit to the proposed pur- 
chaser. Ruffner v. Love, 33 Ill. App. 601. Where a con- 
tract of guaranty purports to be upon a consideration, 
receipt of which is therein acknowledged, and its 
terms import an intention on the part of the guaran- 
tors to be bound by it on delivery, it is not a mere 
proposal of guaranty, and notice of its acceptance by 
the guarantees is not necessary. Johnson vy. Bailey 
(Tex.), 15 S. W. Rep. 499, 79 Tex. 516. The plaintiff 
wired the defendant: ‘Send us order under your 
signature authorizing us to collect from you for M’s 
order on completion. Amount, about #270.” The 
defendant answered: ‘‘Fill M’s order. I will guaranty 
payment within 30 days.” Held, that the promise 
given varied from the one requested, and defendant 
was entitled to notice of acceptance. Hasselman y. 
Japenese Development Co. (Ind.), 27 N. E. Rep. 318. 
One H wrote plaintiffs stating that she wanted to get 
goods on time, and had friends who would guaranty 
payment; and on receipt of plaintiffs’ reply she wro‘e 
him again, inclosing a letter from defendant, in which 
he stated that their letter to H had been handed him, 
and if they would send her such goods as she might 
order, not exceeding $300 due them at any one time, 
he would guaranty that they were paid in full. Held, 
that this was intended to be an absolute guaranty, and 
therefore did not require notice of acceptance. Fisk 
vy. Stone, 50 N. W. Rep. 125, 6 Dak. 35. In order to 
make a guarantor liable for the existing debts of his 
principals on his promise to see that the creditors 
should be paid if they would bear with the principals, 
he must have had notice of its acceptance within a 
reasonable time; and the mere omission to sue is not 
sufficient notice. Wilkins v. Carter (Tex. Sup.), 19S. 
W. Rep. 197. Notice of the acceptance of an offer of 
guaranty need not be given by the guarantee himself 
if it be not so stipulated, butit is sufficient if the 
guarantor receive information thereof from any 
source. Webster v. Smith (Ind. App.), 30 N. E. Rep. 
139. A personal guaranty given by stockholders and 
directors of a bank to another bank, in consideration 
of “loans, discounts, or other advances to be made,” 
for the repayment of any indebtedness thus created, 
imposes a liability on the guarantors when acted on 
by the guarantee, though no notice of the acceptance 
of the guaranty was given. Doud vy. National Park 
Bank (C. C. A.), 54 Fed. Rep. 846. A promise, “If 
H needs more money, let him have it, or assist 
him to get it, and I will see that it is paid,” is a 
guaranty only, and, though not requiring an express 
acceptance, calls for reasonable notice of any action 
taken thereon. Bishop v. Eaton (Mass.), 37 N. E. 
Rep. 665. If no more notice of action on a guaranty 
can be expected by the guarantor than a letter from 
the guarantee, his obligation is not affected by his 
failure to receive sucha letter, which the guarantee 
had duly mailed. Bishop v. Eaton (Mass.), 37 N. E. 
Rep. 665. Some days after the making of a contract 
engaging a traveling salesman, he procured in an- 
other State the signatures of defendants to a guaranty 
provided therein, which he forwarded to his em- 
ployer: Held, that the two contracts were not con- 
temporaneous, and, while it seems that defendants 
were entitled to notice of their acceptance as guar- 
antors, yet, if they knew as a fact of such acceptance, 
they would be bound. John A. Tolman Co. v. Means, 
52 Mo. App. 385. Where a written contract, reciting 
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the receipt of a consideration, guaranties to a princi- 
pal that moneys collected by or advanced to an agent 
will be paid, the undertaking is a present notice, and 
the guarantor is bound thereby, without notice by the 
principal that he accepts the guaranty. Taylor v. 
Tolman, 47 Ill. App. 264. Where guarantors deliver 
the guaranty contract to the creditor’s agent, notice 
to them of acceptance by the creditors is unnecessary, 
Lemp v. Armengol, 26 S. W. Rep. 941, 86 Tex. 690. To 
charge a guarantor upon a letter of guaranty for 
future credits to the party in whose favor the letter 
was drawn, notice must be given to the guarantor 
that the person given the credits has acted upon the 
guaranty. Winnebago Paper Mills vy. Travis (Minn.), 
58 N. W. Rep. 36. 








BOOK REVIEWS. 


FETTER ON EQUITY. 

Though not purporting to be an exhaustive treatise, 
this is an exceedingly well prepared handbook on the 
principles of equity jurisprudence. It belongs to 
what is known as the Hornbook series. It is compact 
in form and succinctly and concisely written, and 
yet the author has omitted nothing pertaining to the 
elementary principles ofits subject which might be 
expected in a work of that character. He has also 
been diligent in the collection of cases. The notes are 
voluminous and the citation of authorities,—prin- 
cipally American cases—contains the latest decisions. 
The book is of great value to the student and also to 
the practitioner who desires to renew the acquaintance 
with the underlying principles of equity. It is a book 
of nearly five hundred pages, well printed and with 
a good index. Published by West Publishing Co., St. 
Paul. 


BRADNER ON EVIDENCE. 

It cannot be denied that Mr. Bradner has given the 
profession in this volume an elementary work, clear in 
its statement and illustrations of the principles and 
rules of evidence,based upon a judicious selection from 
the best and latest authorities. The author disclaims 
any expectation of supplanting the standard treatises 
of Greenleaf and Starkie and yet for the modern prac- 
titioner this latest compilation on evidence will be 
found in some respects, even more satisfactory. The 
law of evidence has been developed in comformity 
with the development of modern judicial thought 
and many of the statements of rules by older authors, 
which were correct when written, are by no means an 
adequate exposition of the present state of the law. 
The contents of the book are as follow: 

An introduction explaining the place of evidence in 
jurisprudence, the development of the subject, the 
bibliography and different theories of authors upon 
the manner of its treatment, and the author’s own 
views as to the best mode of handling the subject. 

The subjects of the chapters and scope of the work 
are shown by the chapter headings: Chapter I. Pre- 
liminary Detinitions and Observations. II. Relevancy 
and Materiality. III. Evidence Under Particular 
Pleadings. IV. Evidence Excluded from Public Pol- 
icy. V. Competency of Witnesses. VI. Judicial No- 
tices. VII. Admission and Confessions. VIII. Best 
and Secondary Evidence. IX. Parol Evidence Con- 
cerning Writings. X. Exclusion of Oral by Docu- 
mentary Evidence. XI. Burdenof Proof. XII. Hear- 
say Evidence. 1. In General. Definitions. 2. Mat- 
ters of Public Interest. 3. Facts of Family History. 





XIII. Hearsay Evidence (Continued). 1. Anent Pos- 
session. 2. Dying Declarations. 3. Declarations against 
Intent. 4. Memoranda. 5. Shop Books, Account 
Books, ete. 6. Memoranda as Evidence. 7. Evidence 
xiven in Former Proceedings. 8. Miscellaneous In- 
stances. 9. Books of Corporations. XIV. Hearsay 
Evidence (Res Geste). 1. Of the Res Geste in Gen- 
eral Illustrations, ete. 2. Declarations of Assignor 
against Assignee. 3. Conspirators, Declarations of. 
XV. Opinions and Conclusions of Experts. Expert 
and Opinion Evidence, fourteen sub-heads. XVI. Pre- 
sumptive Evidence. Nine sub-heads. XVII. Pre- 
sumptive Evidence. Thirty-four sub-heads. XVIII. 
Presumptive Evidence. Ten sub-heads. XIX. Dam- 
ages, Mode of Proving. XX. Practice in Admission 
and Rejection of Evidence. 1. Examination. 2. Objee- 
tions. 3. Exceptions. 4. Criminal Evidence. 5. Mal- 
ice in False Imprisonment. 6. Judgments. 7. Res Ad- 
judicata. 8. Estoppel. 

It is a book of one hundred and eighty pages and is 
published by Callaghan & Company, Chicago. 


BALLINGER ON COMMUNITY PROPERTY. 
Practitioners in western States wherein the com- 
munity system of property rights exist will undoubt- 
edly give a welcome to this volume which is the first 
to cover a field not only important but full of doubts 
and perplexities. The community system is an out- 
growth of customs and laws entirely foreign and to 
some extent antagonistic to common law principles. 
Therefore a separate treatise upon that topic will un- 
doubtedly be of great value especially to that vast 
number of practitioners in Louisiana, Texas, Califor- 
nia, Nevada, Washington, Idaho, Arizona, and New 
Mexico, who have not grown up with the system. It 
is a handsome book of over five hundred pages ex- 
hibiting care, diligence and ability on the part of its 
author Judge Ballinger, who is a judge of the Supe- 
rior Court, State of Washington. It treats in succes- 
sive chapters of the History af Community Property, 
what property is community property, separate prop- 
erty of the members of the community, rights, inter- 
ests and powers of the sponsers in community, right 
of creditors and liabilities of the community, rules of 
evidence and practice relating to community prop- 
erty, dissolution and distribution of community 
property on divorce and legal separation, descent and 
distribution,deed, construction of community statutes. 
An appendix contains the community property laws 
of Louisiana, Texas, California, Nevada, Washington, 
Idaho, Arizona, Spain and Mexico. Published by 
Bancroft-Whitney Co., San Francisco. 








BOOKS RECEIVED. 


A Digest of the Missouri Reports, Embracing Vol- 
umes 101 to 121 of the Supreme Court Reports, 
Volumes 42 to 58 of the Reports of the Courts of 
Appeal, and all the Unreported Cases in Volumes 
25 to27 of the Southwestern Reporter. In two 
Volumes, Volume 1. By Everett W. Pattison 0 
the St. Louis Bar. St. Louis, Mo.: The Gilbert 
Book Company. 1895. 


A Practical Treatise upon the Law of Judicial Writs 
and Process in Civil and Criminal Cases, the Sufti- 
ciency, Validity, Amendment and Alteration of 
Process; its Execution and Return, and the Pow- 
ers and Liabilities of Officers thereunder. BY 
William A. Alderson, of the New York Bar. New 
York: Baker, Voorhis & Company. 1895. 
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ATreatise on the Property Rights of Husband and 
Wife, under the Community or Ganancial System. 
Adapted to the Statutes and Decisions of Louisi- 
ana, Texas, California, Nevada, Washington, 
Idaho, Arizona and New Mexico. By Richard A. 
Ballinger, A. B., Judge of the Superior Court, 
State of Washington. Bancroft-Whitney Co., 
Law Publishers and Law Booksellers. Seattle 
and San Francisco. 1895. 


Hand-book of Criminal Procedure. By Wm. L. 
Clark, Jr., Author of Clark’s Hand-book of Crim- 
inal Law and Clark’s Hand-book of the Law of 
Contracts. St. Paul, Minn.: West Publishing 
Co. 1895. 








HUMORS OF THE LAW. 


Mrs. Simkins had just heard that her husband had 
been called upon to serve on a jury. 

“John Simkins on a criminal jury!” exclaimed 
Mrs. Simkins. ‘*Well, all I can say is that I congratu- 
late the criminals.” 

“Why, Mrs. Simkins; is your husband a very merci- 
ful man?”’ 

“Merciful! Why, John Simkins wouldn’t hang a 
pictur’, unless he was jest made to!” 


There used to be a funny old lawyer in central 
Maine, whose learning was not profound nor his wits 
sharp. Tradition says that an officer, who had occa- 
sion to arrest him for some offense, used a quit claim 
deed for the purpose—not having a regular warrant. 
This experience was supposed to have sharpened the 
lawyer’s ideas somewhat, and added to his knowl- 
edge, for afterwards a brother attorney said: ‘I don’t 
believe Brother B—could be arrested again on a quit- 
claim deed. He’s got too sharp for that.” Then 
after a moment’s silent reflection he added: ‘“‘But I 
think he might still be arrested on a warrantee deed.” 


An advocate, seeing that there was no longer any 
use in denying certain charges against his client, sud- 
denly changed his plan of battle, in order to arrive 
at success in another way. 

“Well, be it so,” he said, “‘my client is a scoundrel, 
and the worst liar in the world.” 

Here he was interrupted by the Judge, who re- 
marked, ‘Brother B—you are forgetting yourself.’ 





It beeame the solemn duty of Justice to pass 
sentence on an aged man named George Bliss, for 
stealing a hog: 

“Itisa shame that a man of your age should be 
giving his mind up to stealing. Do you know any 
reason why sentence should not be pronounced on 
you according to law?” 

“Now Judge,’ was the reply of the aged sinner 
Bliss, “this is getting to be a trifle monotonous. 
When I was only seventeen years old, I got three 
years, and the judge said I ought to be ashamed of 
myself for stealing at my age. When I was forty, I 
got five years, and that judge said it was a shame that 
4 man in his very best years should steal. And now 
when I am seventy years of age, here you come and 
tell me the same old story. Now, I would like to 
know what year of a man’s life is the right one, ac- 
cording to your notion.”— The Green Bag. 
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1. ACTION—Venue—Abatement.—Where an employee 
is injured by the negligent act of defendant’s superin- 
tendent, within the scope of the superintendent’s em- 
ployment, defendants may be sued in the county 
wherein it was committed, under Rev. St. art. 1198, 
though they reside in another county, and were not 
present when the injury was done.—CONNOR V. SAUND- 
ERS, Tex., 20S. W. Rep. 1140. 

2. ADMINISTRATION—Decedent’s Estate—Note of Exe- 
cutrix.—An executrix is not personally liable on a note 
executed in her representative capacity, where, in the 
body of the note, it is stated that she does not execute 
the same personally.—MOREHEAD BANKING CO. V. 
MOREHEAD, N. Car., 218. E. Rep. 191. 

3. ADMINISTRATION — Note of Executrix.—A dece- 
dent’s estate is not liable for a note made by the exe- 
cutrix in her representative capacity for money to be 
and which was used in paying decedent’s debts, the 
executrix being personally liable on the note.—MORE- 
HEAD BANKING CO. V. MOREHEAD, N.Car., 218. E. Rep. 
190. 

4. ADMINISTRATION — Partnership Estate.—Under 
Rey. St. 1889, § 47, requiring an administrator who has 
been removed to “account for, pay, and deliver to his 
successor all moneys, real and personal property” 
which came into his hands in that capacity, the bur- 
den is on him to show that he has made a full account- 
ing, and he is not entitled to credit for certain items of 
account solely onthe ground that his successor filed 
no exception to their allowance.—IN RE GLOVER, Mo., 
29S. W. Rep. 982. 

5. ALTERATION OF INSTRUMENTS — Materiality. —An 
alteration of a written instrument, after its execution 
by one party thereto, without the knowledge or con- 
sent ofthe other, which neither varies its meaning 
nor changes its legal effect, is an immaterial altera- 
tion, and will not invalidate the instrument.—FISHER- 
DICK Vv. HUTTON, Neb., 62 N. W. Rep. 488. 

6. ASSIGNMENT FOR BENEFIT OF CREDITORS.—An as- 
signment of all of an insolvent’s property, which em- 








392 


CENTRAL LAW JOURNAL. 





No. 19 





— 





powers the assignee to sell the property and apply the 
proceeds in payment of his debts, and to make deeds 
in the name of the assignor, and provides for the pay- 
ment to the assignor of any surplus after the payment 
of his debts, is not a statutory assignment, and is 
therefore not effective, where none of the assignor’s 
creditors assented thereto.—TITTLE V. VANLEER, Tex., 
29S. W. Rep. 1065. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS—Distress 
for Rent.—An assignee forthe benefit of creditors is 
not a bona fide purchaser, and therefore the goods are 
liable in his hands to distress for rent due by the as- 
signor to his landlord.—PAINE Vv. SYKES, Miss., 16 
South. Rep. 903. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS—Mort- 
gage.—An instrument conveying allofan insolvent’s 
property for the purpose of securing all his debts, and 
providing that, after the debts are paid, the property 
remaining in the hands of the grantee shall be returned 
to the grantor, is a mortgage, and not an assignment 
for creditors.—ADAMS V. BATEMAN, Tex., 29S. W. Rep. 
1124. 

9. ATTACHMENT — Affidavit.—The son of a circuit 

‘ clerk acting as his father’s deputy, and generally 
recognized as such, is an officer de facto with respect to 
his actsin that capacity; and an affidavit in attach- 
ment made before him is not void, although, on ac- 
count of his minority, he could not have been lawfully 
appointed as such deputy.—WIMBERLY v. BOLAND, 
Miss., 16 South. Rep. 905. 

* 10. ATTACHMENT AGAINST NON-RESIDENT—Aflidavit.— 
Code, art. 9, § 4, providing that an attachment pro- 
ceedings against a non-resident the creditor “shall 
make affidavit that he knows or is credibly informed 
and verily believes that the said debtor is not a citizen 
of this State, and does not reside therein,” is suffi- 
ciently complied with by an aftidavit stating that “the 
defendant, not being a citizen of the State of Maryland, 
and not residing therein, is indebted,” etc.—GUNBY V. 
PORTER, Md., 31 Atl. Rep. 324. 

ll. ATTORNEY AND CLIENT — Appearance for Both 
Parties.—Where the attorney for certain executors 
and devisees, in a proceeding against the estate of the 
deceased person to sell land for the payment of debts, 
also represents a claimant, and procures judgment for 
her, such judgment cannot stand, although there may 
have been no actual fraud intended or perpetrated.— 
ARRINGTON V. ARRINGTON, N. Car., 218. E. Rep. 181. 

12. BANKS — Insolvency — Set-off by Depositors—Re- 
ceivers.—Where a bank which is a State depository 
becomes insolvent while indebted to the State, and its 
effects are in the hands of a receiver, depositors in 
the bank who are also indebted to it by promissory 
notes have the right to set off against such notes in 
the hands of the receiver the amounts justly due them, 
respectively, on their deposits. Such notes are assets 
of the bank, upon which the State’s lien takes effect 
only in so far as there may be balances due to the bank 
thereon after deducting the amounts of the respective 
deposits made bona fide whilethe bank did business 
and its effects were under its own control.—STATE V. 
BROBSTON, Ga., 21S. E. Rep. 146. 


13. BANKS — Insolvent — Following Trust Funds.— 
Where a bank, which is atrustee, simply places the 
trust money in its general funds, and does not invest it 
in any of its securities, and such money is not capable 
of being traced, on the insolvency of the bank a claim 
against the bank’s assignee by the new trustee for the 
amount of the trust fund is not entitled to preference. 
—IN RE LEBANON TRUST & SAFE-DEPOSIT BANK’S ES- 
TATE, Penn., 31 Atl. Rep. 334. 

14. CARRIERS — Constitutional Law.—Act March 4, 
1891, rendering it unlawful to make any contract limit- 
ing the period in which to sue toa shorter one than 
two years, and providing that no stipulation requiring 
notice of damage to be given in less than ninety days 
shall be valid, does not violate the commerce article 
of the United States constitution, so far as itis ap- 
plicable to contracts of carriers for the transportation 


of live stock, although it may indirectly affect cop. 
tracts for interstate shipments.—ARMSTRONG V. Gar. 
VESTON, H. & S. A. Ry. Co., Tex., 29S. W. Rep. 1117. 

15. CARRIERS — Negligence.—Where a passenger jg 
injured while inthe carof arailroad company by g 
collision with the train of another company, the bur. 
den of showing thatthe accident was not due to the 
negligence of the company in whose car he was riding 
is on such company.—CLARK V. CHICAGO & A. R. (o,, 
Mo., 29S. W. Rep. 1013. 

16. CARRIERS OF PASSENGERS — Street Car — Negli- 
gence.—It is not such negligence for a passenger to 
stand on the front steps of a crowded street car, while 
in motion, as will per se prevent a recovery for in. 
juries received in consequence of the negligence of 
persons in charge thereof.—PRAY V. OMAHA ST. Ry. 0o., 
Neb., 62 N. W. Rep. 447. 

17. CARRIERS OF PASSENGERS — Street Railway — Im. 
puted Negiigence.—In an action for injuries received 
by a street-car passenger in a collision with a railway 
train, negligence of the driver of the street car cannot 
be imputed to the passenger.—GULF, ETC., KR. Co.¥, 
PENDLEY, Tex., 298. W. Rep. 1038. 

18. CHATTEL MORTGAGE — Record—Priority.—A chat- 
tel mortgage subsequently given by the purchaser on 
such property in this State, to secure a pre-existing 
debt, is, within the meaning of the act of 1889, a mort- 
gage in good faith, and is entitled to priority over the 
unrecorded contract of sale,of which the mortgagee 
had no notice.—KNOWLES LOOM WORKS V. VACHER, 
N. J., 31 Atl. Rep. 306. 

19. CONSTITUTIONAL LAW — Privileges of Citizens.— 
Const. U. S. Amend. 14, which declares that no State 
shall make any law which shall abridge ‘‘the privileges 
or immunities of citizens of the United States,” does 
not control the power of a State over its own citizens, 
—SHORT V. STATE, Md., 31 Atl. Rep. 322. 


20. CONSTITUTIONAL LAW—Trial by Jury.—Code, 1887, 
§4106,as amended by Acts Assem. 1893-94, p. 430, pro- 
vided that justices of the peace shall have concurrent 
jurisdiction with the county and corporation courts in 
petit larceny and other misdemeanors whenever the 
accused elects to be tried by said justice, and is notin 
conflict with Const. art. 1, § 10, which provides “‘that in 
all capital or criminal prosecution a man hath a right 
to a speedy trial by an impartial jury,” as provision is 
made for a trial by jury on appeal to a higher court in 
case of conviction before the justice.—BROWN Vv. EPPS, 
Va., 21S. E. Rep. 119. 

21. CONTRACT—Agreement to Negotiate Lease—Com- 
missions.—Under an agreement to pay commissions 
for negotiating a ‘‘satisfactory lease,’”’ the lessor can- 
not arbitrarily refuse to accept a lease negotiated.— 
MULLALLY V. GREENWOOD, Mo., 29S, W. Rep. 1001. 


22, CONTRACT — Certificate of Engineer.—A contract 
for the construction of a railroad provided for pay- 
ment on each mile of track fully completed to be made 
when acertain number of miles of track are ‘‘com- 
pleted ready forthe rolling stock,’ onthe certificate 
of the chief engineer to such effect: Held, that a 
certificate reciting that a certain number of miles of 
track have been ‘‘laid,” that “trains have been ruD 
over the same,” and that “it is in a condition suitable 
for traffic,” is insufficient to show that so much of the 
track has been ‘“‘completed,” so as to entitle the con- 
tractor tothe payments.—PERKINS V. LOCKE, Tex., 9 
S. W. Rep. 1048. 

23. CONTRACT—Public Policy.—The B Co., which was 
engaged in constructing, operating, and selling ma- 
chines for making cigarettes, entered into a written 
contract with H, by which it employed him at a salary 
of $50 per month, to be afterwards increased, to set up 
and operate its machines, and by which it was agree 
that H should do all in his power to promote the inter- 
ests of the company, and that in case he could make 
any improvement in the machines, either while in the 
company’s employ or at any time thereafter, the same 





should befor the exclusive use ofthe company. The 
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last provision was stated to H to be a condition prece- 
dent to the making of any contract, the company hav- 
ing previously suffered from its employees making 
improvements and selling them torivals: Held, that 
the contract was not unreasonable or unconscionable, 
nor contrary to public policy.—HULSE Vv. BONSACK 
MacH. Co., U. 8. C..C. of App., 65 Fed. Rep. 864. 

9%, CONTRACT WITH CITY — Erection of Water- works. 
—In an action against a contractor for breach of a con- 
tract to construct city water-works, the city is en- 
titled to judgment for the difference between the con- 
tract price and the value of the works if constructed 
in accordance with the contract, though the city is 
unable to make immediate use of the full amount of 
water the works, if so constructed, would be able to 
deliver.—CITY OF SHERMAN V. CONNOR, Tex., 29S. W. 
Rep. 1053. 

2%. CORPORATION — Citizenship—Removal of Causes. 
—A corporation of one State, doing business in another 
by permission of the latter, does not thereby become a 
citizen of this State also, unless the language of the 
act granting permission clearly evinces a purpose to 
adopt such corporation or to create anew corpora- 
tion.—MARKWOOD V. SOUTHERN Ry. Co., U. 8. C. C. 
(Tenn.), 65 Fed. Rep. 817. 

2%. CORPORATIONS — Liability of Stockholders.—A 
stockholder of a corporation is not relieved from per- 
sonal liability for its debts to the extent of his sub- 
scription to a first valid issue of its stock by the fact 
that there was a subsequent unlawful) issue which was 
intended to replace the old stock, especially where his 
old shares are not shown to have been surrendered 
and replaced by the new stock.—KAMPMANN V. TARVER, 
Tex., 29S. W. Rep. f144. 


27. CORPORATIONS — Officers — Patents.—Individual 
officers and directors of acorporation which has in- 
fringed a patent cannot be ordered to account for the 
profits of such infringement.—MERGENTHALER LYNO- 
TYPE Co. Vv. RIDDER, U.S.C. C. (N. Y.), 65 Fed. Rep. 
853 


28. COUNTIES — Negligence of Independent Con- 
tractors. —Where independent contractors, while put- 
ting down astone curb for a county, leave the trench 
andthe pile of dirt unguarded and unlighted during 
the night, the county is not liabie to a person who falls 
into the trench and is injured, in the absence of inter- 
ference with and control of the work by the county.— 
EBY Vv. LEBANON COUNTY, Penn., 31 Atl. Rep. 332. 


29. CounTy—Medical Services.—A county is not liable 
toa physician called by a deputy sheriff upon the ad- 
vice of the circuit judge to attend one shot by the 
deputy in attempting to escape from arrest, and re- 
moval by the latterto his home.—GRAY Vv. COAHOMA 
County, Miss., 16 South. Rep. 903. 


30. CouNTY BonDS—Validity.—A purchaser of county 
bonds must take notice of the act of the legislature 
authorizing their issue, and the order of the commis- 
sioners’ court directing it.—BaLL v. PRESIDIO Co., 
Tex., 29S. W. Rep. 1042. 

31. CREDITORS’ BILL — Evidence.—On a bill to set 
aside attachments alleged to have been obtained by 
fraud and collusion with the debtor, evidence that 
after the filing of the bill the property was sold by the 
sheriff, and bought in the name ofa third person, with 
money furnished by the debtor, is admissible to sus- 
tainthe allegations of fraud.—RICE v. LEss, Ala., 16 
South. Rep. 917. 

32. CRIMINAL CONVERSATION.—In this State a married 
woman cannot maintain an action simply in the nature 
of crim. con. against another woman.—KROBSSIN v. 
KELLER, Minn., 62 N. W. Rep. 438. 

33. CRIMINAL EVIDENCE — Dying Declarations.—Dy- 
ing declarations are inadmissible because the witness 
does not remember whether deceased’s statement to 
him that he was bound to die preceded or followed his 
Statement of the circumstances ofthe killing, where 
deceased had previously stated to a number of persons 





that he was fatally shot, and could not recover.—KING 
v. STATE, Tex., 29S. W. Rep. 1086. 

34. CRIMINAL EVIDENCE — Murder — Threats.—Where 
the defense is justifiable homicide, and there is no 
evidence of overt acts on deceased’s part towards de- 
fendant, itis proper to exclude evidence of threats 
made by deceased against defendant.—HILL v. STATE, 
Miss., 16 South. Rep. 901. 

35. CRIMINAL EVIDENCE — Statements of Accused.—A 
statement made by the accused upon his commitment 
trial is admissible against him upon his trialin the 
superior court, but when such statément has been re- 
duced to writing, as required by law, the writiug is the 
highest and best evidence of what the accused did 
state. The presumption being that the magistrate did 
his duty, and reduced the statement to writing, parol 
evidence asto whatthe accused stated is, in the ab 
sence of proof that the statement was notin fact re- 
duced to writing, or that the same has been lost or de- 
stroyed, inadmissible.—OLIVER V. STATE, Ga., 21 S. E. 
Rep. 125. 

36. CRIMINAL EVIDENCE—T heft—Ownership.—Where 
an indictment for theft describes property as belong- 
ing to acertain person, proof that he wasin the ex- 
clusive possession and management of the property is 
sufficient.—-LEDBETTER V. STATE, Tex., 29 8. W. Rep. 
1084. 

37. CRIMINAL Law—Conspiracy—Indictment.—An in- 
dictment under Rev. St. § 5440, as amended by Act May 
17, 1879 (21 Stat. 4), for aconspiracy to commit an of- 
fense against the United States, need not allege that 
defendants “feloniously” conspired, as felonious in- 
tent is not a part of the description of the offense in 
the statute, and the infamous character of the punish- 
ment affixed does not ofitself render the offensea 
felony.—BANNON V. UNITED STATES, U.S. 8. C., 158. C. 
Rep. 467. 

38. CRIMINAL Law — Embezzlement—Intent.—If it be 
shown by the evidence that the defendant believed 
that his client had consented that he might use the 
money which had been intrusted to him as a loan on 
interest, notwithstanding his belief was erroneous, the 
subsequent appropriation by the defendant did not 
constitute a wrongful and felonious appropriation, in 
the sense of our statute denouncing the crime of em- 
bezzlement against an attorney.—STATE V. SMITH, La., 
16 South. Rep. 938. 

39. CRIMINAL Law—Forgery.—Where one count of an 
indictment charges forgery of a check therein set out, 
and the other count charges the uttering thereof, it is 
proper to refuse to compel the State to elect under 
which count it will proceed.—PEOPLE V. WARNER, 
Mich., 62 N. W. Rep. 405. 

40. CRIMINAL Law — Good Character.—On a murder 
trial, a request to charge that evidence of good charac- 
ter ‘‘may be sufficient to generate a reasonable doubt 
of guilt, although no such doubt would have existed 
but for such good character,” was properly refused .— 
Scott v. STaTE, Ala., 16 South. Rep. 925. 

41. CRIMINAL Law—Homicide—Drunkenness.—W here 
defendant and deceased had been drinking all day, but 
the former knew what he was doing, though he testi- 
fied to the contrary, a charge that intoxication pro- 
duced by the voluntary recent use of spirits is no ex- 
cuse for crime, and does not mitigate the degree or 
penalty, but the defendant’s mental condition might 
be considered in fixing the degree, if he was guilty, 
was sufficiently favorable to defendant.—DELGADO V. 
STATE, Tex., 298. W. Rep. 1070. 

42. CRIMINAL Law—Homicide—lllegal Arrest.—A per- 
son illegally arrested, though he has acquiesced in the 
arrest, may use such force as is necessary to regain his 
liberty; and, if it reasonably appears that the officer 
intends to shoot to prevent his escape, may shoot the 
officer in self-defense.—MIERS V. STATE, Tex., 29 S. W. 
Rep. 1074. 

43. CeRImInaL Law—Murder.—On a trial for murder, a 
charge on provoking a difficulty should indicate the 
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act of provocation, its effect and bearing upon the 
case, and to what extent it limited or abridged the de- 
fendant’s right of self-defense.—MORGAN Vv. STATE, 
Tex., 29S. W. Rep. 1092. 

44. CRIMINAL Law — Recognizance.—A recognizance 
given under Rev. St. 1889, § 4150, for the appearance of 
defendant ina case which has been removed to an- 
other county, is not void because, through a clerical 
mistake, it requires him to appear at atime already 
past, but the cognizor is bound to appear on the first 
day of the term next after the time when the recog- 
nizance was executed.—STATE v. LAY, Mo., 29S. W. 
Rep. 999. 

45. CRIMINAL LAW—Robbery.—Where a person was 
robbed by one highwayman, while defendant held a 
pistol upon him, the act of robbery was as much de- 
fendant’s as if the property had been taken by him.— 
STATE V. STEWART, Mo., 298. W. Rep. 986. 

46. CRIMINAL LAW—Theft—Contract of Bailment.—To 
sustain aconviction under Pen. Code, art. 742a, for 
theft of personal property by virtue ofa contract of 
bailment, the indictment must charge that the accused 
was a party to the contract.—CALKINS V. STATE, Tex., 
29S. W. Rep. 1081. 

47. CRIMINAL PRACTICE—False Pretenses.—An indict- 
ment for fraud in a horse trade, alleging that defend- 
ant falsely, etc., represented that the horse ‘‘was un- 
sound,” which was intended to cheat, and did cheat, 
is sufficient, as alleging a misrepresentation of a sub- 
sisting fact.—STATE V. MANGUM, N. Car., 218. E. Rep. 
189. 

48. DEATH BY WRONGFUL ACT—Injury to Child—Ac- 
tion by Mother.—A wife, while living in a state of sepa- 
ration from her husband, who has abandoned and 
failed to provide for her and their minor child, having 
the entire care and custody of the child, is entitled to 
maintain an action against a railway company for in- 
juries negligently inflicted upon the child since the 
separation took place, by reason of which she is de- 
prived of his services.—SAVANNAH, F. & W. Ry. Co. v. 
SMITH, Ga., 21 S. E. Rep. 157. 

49. DEED BY HUSBAND TO WIFE.—Where a convey- 
ance by a husband to his wife is unreasonable, as 
practically beggaring some of his children, and there 
is evidence of undue influence on the part of the wife, 
the burden of proving the absence of undue influence 
is on the wife.—LIns Vv. LINDHARDT, Mo., 29S. W. Rep. 
1025. 

50. DEED OF TRUST—Action to Set Aside.—The fact 
that one who seeks to set aside a trust deed made to 
secure the grantor’s debts alleged in his petition that 
the debts were fictitious does not shift the burden of 
proof, and require the trustee to show that the debts 
were not fictitious.—COMPTON, AULT & CO. V. MAR- 
SHALL, Tex., 298. W. Rep. 1059. 

51. EASEMENT—Dedication.—A promise bya grantor 
thatthe grantee might have a road over the grantor’s 
premises if he fenced the road, was not a dedication of 
the land covered by the road, though the grantee 
fenced it.—CUNNINGHAM V. HENDRICKS, Wis., 62 N. W. 
Rep. 410. 

52. EASEMENT—Private Way. — The owner of land, 
across which there is a private way for passage only, 
has the right to protect his field by such a gate or 
other structure as will not unreasonably interfere 
with the use of the way.—HARTMAN V. FICK, Penn., 31 
Atl. Rep. 342. 

53. EASEMENT— Water Rights.— Where the original 
owner of land bordering on a creek divides it into lots, 
and by parol agreement or representation reserves the 
use of the water to euch purchaser of a lot, an ease- 
ment is created in the latter’s favor, if he act on the 
agreement or representation. — WEYNARD Vv. LUTZ, 
Tex., 29S. W. Rep. 1097. 

54. ELECTION OF REMEDIES— Foreclosure of Mort- 
gage.—Where a mortgage debt is secured by the obli- 
gation or other evidence of debt or any other person 
besides the mortgagor, the mortgagee cannot, during 





i 


the pendency or after decree rendered in the action to 
foreclose the mortgage, enforce such obligation oy 
evidence of debt in an action at law, unless authorized 
to commence such action by the court having juris. 
diction of the suit of foreclosure.—MEEHAN V. First 
NaT. BANK FAIRFIELD, Neb., 62 N. W. Rep. 490. 

55. EMBEZZLEMENT. — The fact «that a contract of 
agency provided that the agent should have a com. 
mission for collections is no defense on failure to pay 
over an account of moneys of his principal coming 
into his hands by collection, inthe absence of proof 
that he followed collecting on commission as a busi. 
ness.—CLARK me COMMONWEALTH, Ky., 29 S. W. Rep. 
973. 

56. EMINENT DOMAIN—Rights of Landowner.—Where 
an owner of land sees employees of a railroad com. 
pany laying a track over his land, and does not forbid 
it, but negotiates with an agent of the company, and, 
on assurance of future compensation, waives prepay- 
ment therefor, and suffers the work to go on, he can- 
not, after the road is laid, maintain ejectment against 
the company for the land.—SCARRITT V. KANSAS CiTr& 
8. Ry. Co., Mo., 298. W. Rep. 1024. 

57. EQUITABLE LIEN—Building Materials.—A contract 
for the purchase of materials to be used inthe erec- 
tion of a house, and notes given for the price, resery- 
ing title until payment inthe sellers, who are thereby 
deprived of a statutory lien, and are also cut off from 
all remedies of law, creates an equitable lien on the 
house and lot, which may be enforced in an actionin 
equity.—ROss Vv. PERRY, Ala., 16 South. Rep. 915. 





68. Equity—Injunction against Collection of Taxes. 
—Courts of equity of the United States will not inter- 
fere by injunction with the exercise of the taxing 
power of the States, for mere irregularity or illegality, 
without some special circumstances bringing the case 
under some recognized head of equity jurisdiction.-— 
ROBINSON V. CITY OF WILMINGTON, U.S.C. C. of App., 
65 Fed. Rep. 856. 


59. ESTOPPEL BY CONDUCT. — One who allows his 
daughter to conduct a business in her own name, and 
to be held out to commercial agencies and persons 
with whom dealings were had as owner thereof, is es- 
topped to assert title to the stock in trade as against 
one to whom she mortgaged it without notice of the 
father’s interest.—ROGERS v. ROBINSON, Mich., 62 N. 
W. Rep. 402. 


60. ESTOPPEL IN Pals.—Where goods pledged to one 
creditor come within the grasp of another creditor in 
reliance on the promise, by the latter to the debtor, 
not to levy on them, and it levies on and sells them, 
it is estopped, in an action for conversion by the 
pledgee, to deny the validity of the pledgee’s title— 
TRADESMEN’S NAT. BANK V. INDIANA BICYCLE 00., 
Penn., 31 Atl. Rep. 337. 


61. ESTOPPEL TO DISPUTE GRANTOR’S TITLE. —A 
grantee is not estopped, by accepting his deed and 
going into possession, from setting up as a defense to 
an action of ejectment that his grantor’s title was di- 
vested by a paramount title, and that he is holding a8 
tenant under the owner of such paramount title— 
MOORE V. SMEAD, Wis., 62 N. W. Rep. 426. 


62. EVIDENCE. — Where pluaintiff’s deed had but & 
short time previous to the trial been placed in the 
hands of an attorney, who has since removed into an- 
other State, and no inquiry had been made of such at- 
torney concerning the deed, nor any search made for 
it in the former office, it was errorto admit in evidence 
a certified copy of the deed taken from the probate 
records.—KING V. SHEURER, Ala., 16 South. Rep. 923. 

63. FEDERAL COURTS — Supreme Court — Federal 
Question.—The fact that one party to an action in& 
State court, by his pleadings, invokes the federal con- 
stitution, and avers supposed infringments of his 
rights under it, does not give the Supreme Court 
jurisdiction to review the judgment of the State Court, 
unless a real, as distinguished from a fictitious, federal 
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question is involved.—StT. Louls, C. G. & Ft. S. Ry. Co. 
y. STATE OF MIssourI, U.S. 8. C., 158. C. Rep. 443. 

64. FEDERAL OFFENSE—National Banks—Indictment. 
—An indictment under Rev. St. § 5209, for willfully mis- 
applying the moneys, funds, and credits of a national 
bank, of which defendant was president, as wellasa 
director and agent, must supplement the allegation of 
willful misapplication by allegations showing how the 
misapplication was made, andthat it was an unlaw- 
ful one.—BATCHELOR V. UNITED STATES, U. 8.8. C.,15 
S.C. Rep. 446. 

65. FRauD—Pleading.—When fraud is relied on asa 
defense, it must be pleaded.—Houx v. BLUM, Tex., 29 
8. W. Rep. 1135. 

66. FRAUDS, SSATUTE OF—Promise to pay Debt of An- 
other.—Defendant, who was a candidate for a public 
office, was declared defeated, and the certificate of 
election was given to his opponent, who took the office 
and employed plaintiff as one of hisclerks. Pending 
a contest, defendaut told plaintiff that if successful he 
would see that plaintiff was paid any salary due him. 
Defendant was successful, and received the office, with 
allits emoluments, including the benefit of plaintiff’s 
work: Held, that the promise to pay plaintiff was not 
within the statute of frauds.—SPROULE v. HOPPER, 
Miss., 16 South. Rep. 901. 

67. FRAUDULENT CONVEYANCE—Husband to Wife.—A 
voluntary conveyance by a debtor to his wife is, as 
against prior creditors, presumptively fraudulent.— 
HOFFMAN V. NOLTE, Mo., 29S. W. Rep. 1086. 

68. GARNISHMENT — Judgment.—Under Mill. & V. 
Code, § 3805, providing that, if a garnishee answers that 
he has property, debts, or effects liable for plaintiff’s 
debt, judgment may be entered “for the property, 
mouey, or effects,’ a personal judgment canrot be en- 
tered against a garnishee who answers that he has in 
his possession for collection a note belonging to de- 
fendant.—BYRN V. BLACKMAN, Tenn., 298. W. Rep. 961. 

69. GUARANTY — Consideration.—A guaranty of pay- 
ment of rent by a lessee, made several days after the 
execution of the lease, and not based on the consider- 
ation therein or on a new consideration, is void.—Mac- 
FARLAND V. HEIM, Mo., 29S. W. Rep. 1033. 

70. HOMESTEAD — Abandonment.—A country home- 
stead, which has been abandoned by the owner, who 
thereupon acquires another homestead in town, be- 
comes revested with its homestead character, where 
the owner afterwards abandons the town place, and 
formes a fixed intention, and makes preparations, to 
reoccupy the country homestead as soon as possible, 
and is only prevented by illness resulting in his death. 
—ROss V. PORTER, Miss., 16 South. Rep. 906. 

71. HOMESTEAD—Conveyance.—The owner of a home- 
stead may, as against his creditors, convey the same 
in consideration of support for life.—BANK OF VER- 
SAILLES v. GUTHREY, Mo., 298. W. Rep. 1004. 

72. HOMESTBAD—Unrecorded Release.—A written re- 
lease and transfer of a homestead, signed by the hus- 
band and wife, Lut not acknowledged and recorded as 
required}by statute, is void. —TABLER V. SULLIVAN, Ky., 
298. W. Rep. 972. 

73. INSURANCE—Appraisal.—An arbitration clause in 
a policy providing that the policy shall not be payable 
until a certain time after an award by appraisers, when 
appraisal has been required, is valid, and when ap- 
praisal is demanded, it is a condition precedent to 
the insured’s right to sue on the policy, unless the con- 
dition is afterwards waived by the insurer.—CHAPMAN 
Vv. ROCKFORD Ins. CoO., Wis., 62 N. W. Rep. 422. 

74. INSURANCE — Conditions.—A fire insurance policy 
covering a building, and also separately valued arti- 
cles of machinery and personal property in and about 
it, is avoided only as to the building which was situ- 
ated on leased ground, and not as to the other pro- 
perty, by a clause that the “entire policy shall be void 
if the subject of insurance be a building on ground not 
Owned by the insured in fee simple.—HIBERNIA INS. Co. 
v. BILLS, Tex., 298. W. Rep. 1063. 





75. INSURANCE—Increase of Risk.—A portable steam 
engine, employed at stated intervals in grinding bark 
for use in a tannery, is not a “steam engine tempo- 
rarily employed for the purpose of threshing out crops 
of any kind,” within the prohibition of an insurance 
policy on farm buildings and a tannery.—SCHAFFER V. 
FARMERS’ MOT. FIRE INS. CO., OF DUG HILL, Md., 31 
Atl. Rep. 317. 

76. INSURANCE—Misdescription in Policy.—In a policy 
of insurance, a misdescription of the land whereon 
was situate certain personal property insured did not 
release the insurer from liability from loss, and asa 
condition precedent to an action on the policy, on ref- 
ormation thereof was necessary.—OMAHA FIRE Ins. Co. 
Vv. DUFEK, Neb., 62 N. W. Rep. 465. 

77. INSURANCE POLICY—Waiver.—An insurance com- 
pany which, after notice that the construction of an 
insured building violates a condition in its policy, re- 
ceives premiums on the policy, waives the conditions. 
—MCKINNEY V. GERMAN MUT. FIRE INS. SOC. OF 
LIBERTY, Wis., 62 N. W. Rep. 413. 

78. INSURANCE — Waiver.—An attempt to showa 
waiver of proof of loss by a denial of liability by the 
campany’s special agent is without force when, subse- 
quently to the alleged denial, assured and the com- 
pany signed an agreement that the latter “will not be 
held to have waived any of its terms, as expressed in 
its contract, by any act of its special agent.”—INSUR- 
ANCE CO. OF NORTH AMERICA V. CARUTHERS, Miss., 16 
South. Rep!.911. 

79. INTOXICATING LIQUORS — License—Injunction.— 
Equity will not enjoin municipal officers from grant- 
ing licenses for the sale of intoxicating liquors, at the 
suit of a private individual, who will suffer no special 
damage by reason of such licenses being granted.— 
NAST V. TOWN OF EDEN, Wis., 62 N. W. Rep. 409. 


80. INTOXICATING LiQquok — Sale — License.—The 
proviso in Acts 1893, p. 177, levying a tax upon the oc- 
cupation of retail liquor dealers, that the act shall not 
exempt druggists selling the intoxicants mentioned on 
prescription of a physician from the tax therein im- 
posed, does not authorize or require druggists in local 
option districts to obtain a license to sell such intox- 
icants on prescription.—GIBSON Vv. STATE, Tex., 29S. 
W. Rep. 1085. 


81. JUDGMENT—Injunction.—Where a void judgment 
can be reviewed by certiorari, injunction will not lie to 
restrain the levy of an execution thereunder.—TEXas- 
AMERICAN Ry. Co. V. WRIGHT, Tex., 298. W. Rep. 1134. 


82. JUDGMENT AGAINST MARRIED WOMAN.—A personal 
judgment against a married woman on a contract, not 
within the constitution of 1868, or within the marriage 
act, stating the contracts which she has capacity to 
make, may be set aside on motion, if the fact of cover- 
ture appears in the record.—GREEN V. BALLARD, N. 
Car., 218. E. Rep. 192. 


83. JUDGMENT AGAINST WIFE — Husband.—A second 
husband is not liable in an action against himself and 
wife on a judgment recovered against her during her 
former marriage, on debts contracted by her for the 
benefit of her separate business and estate, and for her 
own use, under Sand. & H. Dig. § 4947, which expressly 
releases the husband from all liabilities for such separ- 
ate debts of the wife.—GILL v. KEYSER, Ark., 298. W. 
Rep. 981. 

84, LANDLORD AND TENANT—Jurisdiction of Justice.— 
In an action to enforce a landlord’s lien given by stat- 
ute generally onthe crops of the tenant, the amount 
claimed determines the jurisdiction of the justice 
court, and not the value of the crops attached.—Law- 
SON V. LYNCH, Tex., 298. W. Rep. 1128. 

8. LIBEL — Offer.—An offer of the publisher of a 
newspaper, made pending a suit against him for a 
libel, to open the columns of the paper to the plaintiff 
for any explanation or statement he wishes to make, 
counts for nothing on the trial of the action.—ConstTI- 
TUTION Pus. Co. Vv. WaY, Ga., 21S. E. Rep. 139. 
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86. LIMITATIONS—Amendment of Petition.—A petition 
setting out a contract by defendant railway company 
to pay plaintiff a certain sum per day while disabled 
by his injury, and to employ him after he recovers, 
and alleging only a breach of the agreement to employ, 
may be amended so as to allege a breach of the agree- 
ment to pay the agreed amount during plaintiff's dis- 
ability, after the statutory period of limitation has ex- 
pired.—Trxas & P. Ry. Co. Vv. GRIMES, Tex., 29S. W. 
Rep. 1104. 

87. LIMITATIONS — Part Payment by Trustees.—Part 
payment of an obligation, without the debtor’s au- 
thority, by trustees under an assignment by the latter 
for the benefit of creditors, will not remove the bar of 
the statute.—BaTTLE V. BATTLE, N. Car., 218. E. Rep. 
177. 

88. LIMITATION OF ACTIONS.—Where a beneficiary of a 
wagering life insurance policy collects the money due 
on the policy, limitations do not begin to run against 
the right of the legal representative of the assured to 
sue for the money until administration is granted.— 
—RINER V. RINER, Penn., 31 Atl. Rep. 347. 

89. LIMITATIONS OF ACTIONS AGAINST RECEIVER.— 
Where an action for personal injuries is brought 
against arailway company which at the time ofthe 
injury was in the hands ofa receiver, plaintiff cannot 
amend his complaint so as to make the receivera party 
after the one year statute of limitation (Sayles’ Civ. Jt. 
urt. 3202) has run in favor of the receiver.—DILLINGHAM 
Vv. ANELLO, Tex., 29S. W. Rep. 1103. 

90. MARRIED WOMAN — Declaration. — A declaration 
that “the plaintiffs sue the defendant, a married 
woman conducting a mercantile business as a free 
dealer,” and not alleging the essential facts to show 
that she is such a free dealer, is not a sufficient basis 
for a judgment at law against a married woman.— 
CRAWFORD V. TIEDEMAN, Fla., 16 South. Rep. 900. 


91. MASTER AND SERVANT — Assumption of Risk.— 
Deceased was killed by touching the uninsulated ends 
of “live” wires while in defendant’s employfas a line- 
man. The exposed ends were 30 feet from the ground 
on a pole, and were perfectly obvious. It was the 
pecniiar duty of linemen to look after the wires, and 
deceased, who was an experienced employee, ascended 
the pole for the express purpose of connecting these 
wires. He was provided with nonconducting rubber 
gloves, but did not usethem: Held, that he assumed 
the risk. — JUNIOR’ V. MISSOURI ELECTRIC LIGHT & 
POWER Co., Mo., 298. W. Rep. 988. 


92. Master AND SERVANT—Injuries to Servant—Pre- 
cautions Against Danger.—In all occupations attended 
with great and unusual danger there must be used all 
appliances readily attainable known to science for the 
prevention of accidents, and the neglect to provide 
such readily attainable appliances is proof of culpaple 
negligence.—MATHER V. RILLsToNn, U.S. 8. C.,158. C. 
Rep. 464. 

93, MECHANIC’s L1EN—Change in Law.—Where, pend- 
ing the work, and before the right to a mechanic’s lien 
has accrued, the law in regard to the enforcement of 
liens is charged, the later law must be followed in 
proceedings to perfect and to enforce the lien.—ORMAN 
v. CRYSTAL RIVER RY. CO., Colo., 39 Pac. Rep. 434. 

94. MORTGAGE—Assumption by Purchaser.—One who, 
upon the purchase of mortgaged property, contracts 
with the mortgagor to pay the mortgage debt, the 
mortgagee not being a party to the agreement, cannot 
be treated by the mortgagee as a joint promisor with 
the mortgagor, so as to render both of them subject to 
suit in the same action, legal or equitable, in the 
county of the mortgagor’s resideuce, the purchaser 
being a resident of another county.—BaKER V. CITY 
NaT. BANK OF GRIFFIN, Ga., 218. E. Rep. 159. 

95. MORTGAGES—Power of Sale.—A power of sale in 
an instrument given to secure a debt is not prohibited 
by Comp. St. Mont. § 371, declaring that a mortgage of 
realty shall not be deemed a conveyance, whatever its 
terms, so as to enable the owner of the mortgage to re- 





cover possession of the real property without fore. 
closure and sale; and title passes by sale thereunder, 
—BELL SILVER & COPPER MIN. CO. V. FIRST NAT. BANK 
OF BuTTE, U. 8. 8S. C.,15S.C. Rep. 440. 

96. MUNICIPAL CORPORATION—Adjacent Lands.—Lands 
adjacent to a town or village may be incorporated 
therewith, provided they are in such close proximity 
thereto as to be suburban in character, and have some 
unity of interest with the platted portion in the main- 
tenance of municipal government. But the statute 
does not contemplate the incorporation of remote ter- 
ritory, having no natural connection with the village, 
and no adaptability to municipal purposes.—STatTE y, 
DIAMOND, Neb., 62 N. W. Rep. 498. 

97. MUNICIPAL CORPORATIONS — Change of Street 
Grade.—Under Const. art. 16,§ 8, where the damages 
to alot owner caused by change of street grade in 
front of such lot exceed the advantages that accrue to 
him, he is entitled to recover the difference between 
the advantages and disadvantages, though such 
owner requested the change to be made.—LEwiIs v. 
BURGESS, ETC., OF BOROUGH OF DARBY, Penn., 31 Atl. 
Rep. 335. 

98. MUNICIPAL CORPORATION— Defective Highway.— 
Notice to an individual member of the town council of 
a defect in a highway is not notice to the town, though 
the town council as a body, under Pub. St. ch. 64, 65, 
has much to do with the oversight of highways.—Jor- 
DAN V. PECKHAM, R.I., 31 Atl. Rep. 305. 

99. MUNICIPAL CORPORATION—Defective Sidewalk.— 
A lot owner is liable to a city for the amount of a judg- 
ment paid by it and obtained by a person who fell into 
an unguarded area in the sidewalk in front of such lot, 
while it was in possession of a tenant, though such ten- 
ant is also liable where the area was in the same con- 
dition at the time ofthe injury as at the time the ten- 
ant took possession.—CITY OF READING V. REINER, 
Penn., 31 Atl. Rep. 357. 

100. MUNICIPAL CORPORATION — Defective Streets.— 
Whether a certain street is so obstructed as to render 
it unsafe for public travel, whether the injuries com- 
plained of were received by reason of such obstruc- 
tions, and whether jthe plaintiff was guilty of such 
negligence as should prevent his recovery, are all 
questions of fact for the jury.—FUGATE v. CITY OF 
SOMERSET, Ky., 29S. W. Rep. 970. 

101. MUNICIPAL CORPORATION — Defective Streets— 
Negligence.—A city will not be liable for injuries re- 
sulting from defects existing with its knowledge ina 
public street, although it has delegated its control 
over such street to a contractor.—PATTERSON V. CITY 
OF AUSTIN, Tex., 298. W. Rep. 1139. 

102. MUNICIPAL CORPORATION—Injunction. — Injunc- 
tion will not lie to restrain a city from closing a vacated 
and unimproved alley, Where plaintiff's land is buta 
small part of the block through which the alley runs, 
and all the other owners desire to close it.— CHRISTIAN 
v. CITY OF ST. LouIS, Mo., 298. W. Rep. 996. 

103. NEGLIGENCE — Clerk of Court—Liability.—The 
clerk of the court is liable for damages to a judgment 
creditor arising from his failure to properly index the 
judgment, so as to render it a lien on the judgment 
debtor’s lands.—REDMOND V. STATON, N. Car., 218. E. 
Rep. 186. 

104. NEGLIGENCE—Dangerous Premises.— One who 
in the daytime, stumbles over a partly open cellar 
door in the sidewalk, which he fails to see from want 
of attention, is negligent.—STACKHOUSE Vv. VENDIG, 
Penao., 31 Atl. Rep. 349. 

105. NEGOTIABLE INSTRUMENTS—Bill of Lading.— A 
bill of lading in the usual form is a negotiable instru- 
ment, even though not in the same sense as promis- 
sory notes or bills of exchange, and carries on its face, 
in the words ‘‘and assigns,” authority to dispose of it, 
and like authority when indorsed in blank, by which 
the person who voluntarily puts it out or permits it to 
be put out is estopped, as against one who innocently 
advances value thoreon, if one of the two must suffer. 
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—POLLARD V. REARDON, U. 8. C. C. of App., 65 Fed. 
Rep. 848. 

106. PRINCIPAL AND AGENT — Powers of Factor.— 
Where a consignment was made to a commission mer- 
chant for sale without instruction, in the absence of an 
established usage tothe contrary, of which the con 
signor has or must be presumed to have knowledge, 
the consignee’s authority to sell cannot be delegated. 
and its exercise is limited tothe place to which the 
consignment was originally made.—BURKE V. FRYE, 
Neb.,62 N. W. Rep. 476. . 


107. PUBLIC LanDs—Occupation—Homestead.—Occu- 
pation of public land with the intention some time to 
enter it for a homestead, but without any offer to make 
entry till after it was withdrawn from sale and entry, 
gave no equitable rights as against a railroad to which 
the land was granted, all these things having occurred 
while 12 Stat. 392, making entry at the land office the 
initial step to acquire rights under the homestead law, 
was in force.—MADDOX V. BURNHAM, U. 8.8. C., 158. 
C, Rep. 458. 


108. RAILROAD COMPANY—Fires.—In an action against 
arailroad company for setting fire to grass, the court 
found that the engine was equipped with the best ap- 
pliances, and was handled by askillfulengineer: Held 
that, in the absence of findings that the spark arrester 
was not in good condition, ajudgment for plaintiff was 
improper.—St. Louis 8S. W. Ry. Co. OF TEXAS V. LIND- 
LEY, Tex., 29S. W. Rep. 1101. 


109. RAILROAD COMPANY — Injuries from Surface 
Water.—A railroad company which, after the com- 
pletion of its road, opens a trestle, through which the 
everflow waters accumulated on one side of its em- 
bankment, and are discharged violently on land on the 
other side, is liable for damages so caused.—KANSAS 
City, & M. B. R. Co. v. LACKEY, Miss., 16 South. Rep. 
909, 


110. RAILROAD COMPANY — Injuries to Brakeman— 
Defective Tracks.—W here deceased had been employed 
by defendant railway company fora year, and the 
track, defects in which caused his death, was new, and 
had been used but a month, acharge as to his knowl- 
edge of such defects which confined the assumption of 
risks to such defects as were known to deceased at the 
time he entered the employment was misleading.— 
- GULF, C. & 8. F. Ry. Co. v. HOHL, Tex., 298. W. Rep. 
1131. 


lll. RAILROAD COMPANY — Obstructing Highway— 
Damages.—A railroad company which obstructs a 
turnpike by stopping its passenger train on a side 
track, compelling a traveler with horse and buggy to 
wait for more than half an hour and finish her journey 
in the dark, is not liable for injury to her feelings 
caused by the rude and insulting language and con- 
duct of drunken passengers, nor for accidental in- 
juries received while continuing her journey in the 
darkness.—SHIELDS V. LOUISVILEE & N.R. Co., Ky., 
298. W. Rep. 978. 


112. RAILROAD COMPANY—Street Railways—Injury to 
Persons.—If a street-railway company, by adopting a 
motive power which has increased the spead of its 
cars, has thereby increased the risk of accident to 
Others, it must enlarge in proportion the decree of 
Vigilance necessary to avoid . injuries.—COOKE v. 
BALTIMORE TRACTION CO., Md., 31 Atl. Rep. 327. 

1183. REFERENCE — Modification.—An order of refer- 
ence to a master in chancerv is an administrative 
order, which does not adjudge the rights of the parties, 
and which may be reviewed or changed by a succeed- 
ing judge for cause shown.—NEW ENGLAND MORTGAGE 
SCuRITY CO. v. KINARD, 8S. Car., 218. E. Rep. 113. 

114. REMOVAL OF CauUsEsS—The filing of a petition f 
removal of a cause from a State to a Federal Court, 
Without objecting to the jurisdiction of the State court 
Over the defendant’s person, constitute a general ap 
pearance; and it is too late, after such removal, to 
urge, in the Federal Court, that that court has no ju 





risdiction over the defendant by virtue of the process 
issued.—WABASH WESTERN Ry. V. Brow, U. 8. C. C. of 
App., 65 Fed. Rep. 941. 


115. REMOVAL OF CausES — Time of Application.— 
When the time allowed by the laws of the State to de- 
fendant to answer has expired, without legal exten- 
sion, the right of removal is lost, although there is an 
understanding between the parties for an extension of 
the time to answer, for their mutual convenience, and 
although the State Court has power to enlarge such 
time, or to open defendant’s default and receive an 
answer.—PRICE V. LEHIGH VAL. R. Co., U. 8. C. C. (N. 
Y.,65 Fed. Rep. 825. 


116. REPLEVIN—Res Custodia Legis.—Rev. St. § 4624, 
provides that the officer arresting any person for lar 
ceny shall secure the property alleged to have been 
stolen, and, on conviction of defendant, restore it to 
the owner. The court, before the trial, directed the 
officer to return the property to defendant on receipt 
of a bond. The order provided that such delivery 
should not impairthe owner’s right to replevin the 
property: Held, that after such delivery the property 
was notin the custody of the law, so as to defeat the 
owner’s right to replevin the same.—BYRNE V. BYRNE, 
Wis.,62N. W. Rep. 413. 


117. SALE — Constructive Fraud — Rescission.—The 
right to rescind for fraud in a horse swap exists only 
when actual fraud has been committed. Rescission, 
where a right torescind is not expressly reserved, can 
not be had for constructive fraud, or merely on ac- 
count of warranty, express or implied. For this rea- 
son it was errorto instruct the jury touching the law 
of warranty.—BARNETT V. SPEIR, Ga., 218. E. Rep. 168. 


118. SALE—Rescission of Sale—Fraud.—Where a mer- 
chant is induced to sell certain goods at a certain price 
by the false statement of the purchaser that the 
former’s rival in trade offers the same goods at such 
price, the seller may rescind.—SMITH, KLIvE & FRENCH 
Co. V. SMITH, Penn., 31 Atl. Rep. 343. 


119. SALE OF WARD’s LAND.—A guardian’s sale of 
land pursuant to Code, 1876, § 2785, had after jurisdic- 
tion has been duly conferred upon the court, is not 
void on collateral attack in a statutory real action to 
recover the lands, on the ground that the order of sale 
was made without notice to the ward, or the appoint- 
ment of a guardian ad litem to represent her.—DAUGH- 
TRY V. THWEATT, Ala., 16 South. Rep. 920. 


120. SLANDER —Imputation of Unchastity.—Words 
spoken of a woman, which falsely charge that she is a 
prostitute, are actionable per ee, and in an action of 
slander against the person who made such a charge it 
is not necessary to either allege or prove special dam - 
ages in order to maintain the action.—BAkRR V. BIRK- 
NER, Neb., 62 N. W. Rep. 494. 


121. SUBROGATION.—One whose check is fraudulently 
procured by the false representations of a vendee 
of lands {that the vendor has consented to trans 
fer |to the drawer of the check the first of the 
series of purchase-money notes is not subrogated to 
the vendor’s prior lien under such note, so as to en- 
title him to priority over the vendor, who in good 
faith canceled the note as paid, and delivered the deed 
to the vendee upon his falsely representing that the 
check was given him by the drawer to be used in pay- 
ing the note.—SMITH V. MORRISON, Tex., 29S. W. Rep. 
1116. 


122. SUBROGATION—Payment of Tax.—The mere fact 
that a person, at the request of the owner, advances 
money to discharge a tax lien on land, does not entitle 
him to subrogation under the tax lien.—FURCHE V. 
MAYER, Tex., 298. W. Rep. 1099. 


123. TELEGRAPH COMPANY—Nontransmission of Mes- 
sage.—Nothing in interstate law, whether constitu 
tional or statutory, offers any impediment to enforc- 
ing the statute of Georgia imposing upon telegraph 
companies a penalty for not transmitting messages 
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the message involved in the given case not having 
been even started to its destination, and thus the whole 
of the negligence by which the statute was violated 
having occurred within the territory and jurisdiction 
of the State.—WESTERN UNION TEL. CO. V. MICHELSON, 
Ga., 218. E. Rep. 169. 


124, TELEGRAPH COMPANIES—Regulation.—EKither un 
der the common law or the statute, a telegraph com- 
pany must charge for its services no more than a rea- 
sonable rate ; under like conditions, it must render its 
services to all patrons on equal terms; and it must not 
so discriminate in its rates to different patrons as to 
give one an undue preference over another.— WESTERN 
UNION TEL. Co. V. CALL PUB. CO., Neb., 62N. W. Rep. 
506. 


125. TRI1aL—Continuance.—An attorney whose case is 
called for trial, if unprepared, should at once make 
such showing to entitle him to a postponement as lies 
within his power; and, if he f.ils so to do, he §will 
not be permitted, in support of a motion for a new trial 
to urge such matters within his knowledge as, properly 
presented, should have operated to excuse his entering 
upon atrial inthe first instance.—CORBETT v. NATIONAL 
BANK OF COMMERCE, Neb., 62 N. W. Rep. 445. 


126. TRIAL—Misconduct of Jury.—A verdict should 
be set aside when it is made to appear that jurors dis- 
cussed among themselves the merits of the case, ex- 
pressing opinions thereon, before final submission, 
and where an unauthorized communication took place 
between ajuror and one of the attorneys while the 
jury was deliberating. Especially should such a ver- 
dict be set aside where the evidence establishes a high 
probability that there was misconduct in other partic- 
ulars.—EDNEY V. BauM, Neb., 62 N. W. Rep. 461. 


127. VENDOR AND VENDEE — Rescission of Sale.— 
Fraudulent representations are not ground for the 
rescission of a sale where it is not shown that the rep- 
resentations, if true, would have inured to the vendee’s 
pecuniary advantage.—MOORE V. Cross, Tex., 298. W. 
Rep. 1051. 


128. VENDOR AND VENDEE—Rescission of Sale.—The 
administratrix of the vendee cannot rescind a parol 
contract for the sale of land, and recover the amount 
paid by the vendee, where the vendor, who is willing 
to look to the land alone for payment of the balance of 
the price, and the heirs of the vendee, do not desire a 
rescission.—PHILLIPS V. KIMMONS, Tenn., 29 S. W. 
Rep. 965. 


129. VENDOR’sS LIEN—Title of Grantor.—Where, ona 
sale of land, the grantor reserves a vendor’s lien, the 
sale is executory, and, on failure of the vendee to pay, 
he cannot defeat an action by the vendor to recover 
the land.—WHITE V. COLE, Tex., 29S. W. Rep. 1148. 


1380. WAREHOUSEMAN—Negligence—Evidence.—In an 
action against a railroad company to recover for goods 
burned in its warehouse, evidence that a night tele- 
graph operator, who worked in the warehouse, and 
slept therein, was an habitual drunkard, and was 
drunk at the time of the fire, does not justify a verdict 
for plaintiff.—YOUNG v. WILMINGTON & W. R. Co.,N. 
Car., 218. E. Rep. 177. 


131. WATERS—Navigable Stream—What Constitutes. 
—Where the evidence shows that a stream was only 
capable of being used for the floatage of logs for a 
short period during the spring and winter freshets, 
and there is no evidence concerning the character of 
the forests adjacent thereto, or the number of people 
engaged in the logging business, or that boats nad 
ever navigated its waters, or that it was exempt from 
the government survey as a public stream, the stream, 
as a matter of law, is not a public stream.—BAYZER V. 
MCMILLAN MILL Co., Ala., 16 South. Rep. 923. 


132. WILLS—Estate Devised.—A devise to testator’s 
wife of ‘‘all my estate in fee simple, to own, use, en- 
joy, and dispose of asshe may deem proper and right, 
the sameas I might or could do if living,” is not 





limited or restrained, so asto reduce it belowa fee 
simple, by the provision ordering and directing that 
whatever real estate might not be sold or disposed of 
by his wife in her lifetime should be sold and con- 
verted into money as soon as convenient after her 
death; or by the provision giving to his grandson $500 
‘*‘out ofany moneys belonging to my estate after the 
death of my wife;” or by the provision giving to his 
children ‘‘the residue of my estate after the death of 
my said wife,” and after the bequest to the grandson. 
—EVANS V. SMITH, Penn., 31 Atl. Rep. 346. 


133. WILL—Mental Capacity.—Mere eccentricity of 
belief, including a belief in spiritualism so called, is 
not conclusive evidence of a want of testamentary ca- 
pacity provided the testator is not affected with any 
delusion respecting matters of fact connected with the 
making of the will or the objects of his bounty.—Mc- 
CLARY V. STULL, Neb., 62 N. W. Rep. 501. 


134. WILL—Powers of Trustees.—A testator set apart 
a reserve fund to be retained by trustees to guard 
against losses by shrinkage in the value of his real es 
tate, or other contingencies, und to be invested and re- 
invested from time to time, until the termination of 
the trust. After his death, a corporation, having de- 
termined to construct somewhere in St. Louis a large 
hotel, selected a site opposite to testator’s property, 
which was at the time rapidly depreciating in value, 
but were unwilling to erect the hotel there unless 
property owners on that street would subscribe a suf- 
ficient amount as bonus. The trustees, doubting their 
power to donate from the reserve fund to this enter- 
prise applied to the court forjinstructions: Held, that 
such donation, helping to prevent further decrease in 
values, would be an “investment” within the meaning 
of the will.—DRAKE V. CRANE, Mo., 29S. W. Rep. 990. 


135. WILL—Testamentary Powers.—In a will devising 
testator’s estate tothe widow for life or widowhood, 
the income therefrom to be received to her own use 
and for the support of the minor children, a power to 
sell and convey any or all of the estate “in such man- 
ner, upon such terms and conditions, and to such per- 
son or persons as she may deem best,’ and invest the 
proceeds in other property, and a further general 
power of appointment by her will of the property or 
its proceeds, which are to be divided among the chil- 
dren after her death, do not empower ber to convey 
the property upon a nominal consideration or by way 
of gift.—SIRES V. SIRES, S. Car., 218. E. Rep. 115. 


186. WITNESS—Impeachment.—The court may, in its 
discretion, refuse to compel a witness to answer ques 

ions concerning his relations to his wife before their 
marriage, for the purpose of discrediting his testi- 
mony.—GOINS v. CITY OF MOBERLY, Mo., 298. W. Rep. 
985. 


137, WITNESS—Transactions with Decedents.—Under 
Code 1892, § 1740, relating to transactions with de- 
cedents, the maker of a note sued by the administra 
tors of a deceased assignee of the note cannot testify 
that it waa without consideration and procured by 
fraud.—WEATHERBEE V. Roots, Miss., 16 South. Rep. 
902. 


138. WITNESS—W ife—Competency.—Under the stat- 
utes of this State, a wife cannot be examined as a wit 
ness against her husband, over his objection, in a suit 
brought by the latter against his son to obtain the 
rescission of a deed alleged to have been executed by 
the father tothe son upon a condition subsequent.— 
LIHS V. LIHS, Neb., 62 N. W. Rep. 457. 





